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Economy 


Cost of Living 


INDEX, 1947-49 100 


UP. The Consumer Price Index rose 0.2 per cent between 
January and February, which brings the index to 122.5. The 
100,000 workers covered by escalator clauses will receive wage 
increases of between one and two cents per hour. These workers 
are in the aircraft and metal working industries and local transit 
lines. Prices for food, housing, medical care and personal care 
all were higher. Chicago and Seattle are the cities of highest 
prices. The Consumer Price Index for these cities stands at 
126.2 and 125, respectively. New York, Washington and Scran- 
ton are the lowest cities with readings of 120.3, 120.3 and 119.1, 


respectively. 
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DOWN. Industrial production has dropped to 130 for February 
on the Federal Reserve System index. Although this is three 
points under the index of January, 1958, and 16 points below 
the high of February, 1957, severe weather conditions must be 
taken into account, which contributed substantially to the drop 
in the index. Compare the rise in the index of the utility output 
of electricity and gas. The output of durable goods in February 
was 16 per cent below a year earlier, reflecting widespread cur- 
tailment in equipment and consumer goods industries and sharp 
reductions in steel and most other materials. Over-all activity 
in machinery and other equipment lines declined. Production 
of consumer durable goods was down 20 per cent from a year 
ago and at the lowest level since December, 1953. The least 
decline occurred in the rubber products, paper, chemicals and 
petroleum-refining industries. 


DOWN. There were 200 stoppages in January. This is the small- 
est number of strikes reported for any January, but these idled 
90,000 workers. While there were fewer strikes this year, the 
number of workers involved and the man-days of idleness were 
higher than those in strikes occurring in January a year ago. 
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Construction 


Biition Dollars 


DOWN. Private housing starts, seasonally adjusted, fell in 
February to an annual rate of 890,000 units. This decline re- 
flected adverse weather conditions in many areas of the country. 
The value of new construction activity declined to a seasonally 
adjusted annual rate of $47.5 billion. 


The average wage rate for union building trades workers 
is $3.23 an hour. The plumbers’ scale advanced 3.9 cents an 
hour in the last three months of 1957. It showed the greatest 
gain of any of the trades. The rate for carpenters rose 3.2 cents 
and rates for electricians and painters rose 2.5 cents. 
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DOWN. Personal income in February showed a drop of about 
$2 billion. This is accounted for in the drop in wages and 
salaries from the preceding month, other forms of income re- 
maining almost unchanged. However, when the drop is 
compared with February a year ago, it is not so steep. 


According to a Federal Reserve System survey, about one 
third of all spending units said that they were better off now 
than a year ago, while another third said they were worse off. 


DOWN. In January, installment credit extended amounted to 
$3,108,000,000, which is a drop of almost $1 billion from the 
December, 1957 high of $4,069,000,000. However, the January 
total of installment credit extended is slightly in excess of the 
total of installment credit extended in January, 1957. In Janu- 
ary, 1958, repayments were greater than extensions. 


DOWN. Manufacturing sales and inventories and new orders 
declined in January. There was a $600 million manufacturing 
inventory reduction, but such inventories remained at almost 
$53 billion. This is book value, seasonally adjusted, which is a 
higher inventory than was carried in January of 1957. Sales 
and new orders in manufacturing are down from January, 1957 
figures. Sales for January, 1958, are at a monthly average for 
the year of $26.3 billion and new orders are $24.2 billion. 
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Manufacturing DOWN. Average weekly earnings in manufacturing declined 
Ww in February to $80.85. This is $1.56 below the level of a year 
ages and earlier, which decline is attributed to a reduced workweek. 
Hours Average hourly earnings are steady at $2.10, and are five cents 
higher than they were a year ago. Average weekly hours have 
declinéd to 38.5, which is slightly more than an hour and one 

half below February, 1957. 


Dollors Hours Index, 1947-49 +100 
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Labor DOWN. Unemployment increased in February to 5.2 million. 
This is 2 million higher than a year ago and is 6.7 per cent of 
Force the civilian labor force. 
Civilian employment in January, 1957, was 62,578,000. 
Civilian employment in January, 1958, was 62,238,000, which 
shows only a difference of 340,000 in civilian employment. 
Unemployment in January, 1957, was 3,244,000. Unemployment 
in February, 1958, was 5,173,000. This shows a difference of 
1,929,000. During the same period, the civilian labor force 
increased from 65,821,000 to 67,160,000. " 


Stock NO CHANGE. Stock prices on the average changed little 
Prices from February to March. On the Securities and Exchange 
Commission Composite Index, stock prices for the week ending 
March 14 stood at 311.5. This reflects a steady rise from 
December’s low of 298.5 (1939=100). The composite index in- 
cludes 265 common stocks: 98 for durable goods manufacturing ; 
72 for nondurable goods manufacturing; 21 for transportation; 
29 for utilities; 31 for trade, finance and service; and 14 for 
mining. 
Yields on long-term government bonds changed little from 
mid-February to mid-March, despite the cash sale in early 
March of a new $1% billion 1966 Treasury bond and a further 
reduction of % per cent in discount rates at Federal Reserve 
Banks shortly thereafter. Yields on short- and intermediate- 
term Treasury issues and,.rates on private open-market paper 
all declined further in the latter half of February. After late 
February, yields on short-term Treasury securities recovered 
a part of this decline, while those on intermediate-term issues 
leveled off. 


Yields on corporate and state and local government bonds 
have increased somewhat since mid-February. 
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Decisions of Courts and 
Administrative Agencies 


No intimidation of strike replacements exists due to a dis- 
parity in weapons.—The striking crewmen of a towboat brand- 
ished iron pipes, a wrench and a 24-inch screwdriver in an attempt 
to discourage employees hired to replace them. However, the 
Seventh Circuit ruled that there was no intimidation invoived 
since the replacements were armed with loaded revolvers and a 
shotgun. The court declared that a finding by the National Labor 
Relations Board that the strike replacements were coerced was 
not justified because of the disparity in the weapons. 


The employer was not engaged in normal business operations 
when it proceeded to place the barge in tow since only one tug 
was needed and two tugs were used carrying oversized crews 
armed with loaded firearms, which could not be characterized 
as tools of the trade, the court added. The armed crew members 
could not be said to have been engaged in the exercise of rights 
guaranteed under the National Labor Relations Act at the time 
of the incident—NLRB v. Masters, Mates and Pilots, 34 Lapor 


Cases 71,323. 


An attempt by a union to increase the scope of the bargaining 
unit was unlawful.—The employer, an electric-sign manufacturer, 
was a member of an employer association which represented neon 
and electrical-sign companies in Dallas, Texas. For more than 


ten years the employer bargained with an Electrical Workers 


union as a member of the association. As a condition to signing a 
recent contract, the union insisted that the scope of the bargain- 
ing unit be enlarged to include classifications of work which were 
covered by a Board certification in favor of a Steelworkers union 
and which were also included in a collective bargaining unit 
represented by that union. 

The Board held that the union violated its duty to bargain 
in good faith since it attempted to bargain for employees in an 
inappropriate unit. The union also threatened to withhold its 
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label if the employer did not accept the broader unit. This was 
held to be an unlawful threat because the lack of a union label 
would be a great handicap to the employer in his business.— 
Local 59, Electrical Workers, 5 CCH Lasor Law Reports (4th Ed.), 
q 55,213. 


A worker cannot be fired under a union-security agreement 
if he tenders delinquent dues to his union prior to his actual dis- 
charge.—The National Labor Relations Board recently reiterated 
its contention that an employee cannot be fired under a union- 
security agreement if he makes a full and unqualified tender of 
his delinquent dues or initiation fees to his union at any time 
prior to his actual discharge. The Board rendered this decision 
even though it would have to seek enforcement of its order before 
the federal appellate court in San Francisco, which had previously 
overturned the Board’s policy in NLRB v. Technicolor Motion 
Picture Corporation, 33 Lapor Cases {§ 70,982. However, the 
court in the latter case recognized that particular circumstances 
might warrant the Board’s finding that a union had waived its 
right to receive a timely tender under its union-security contract. 


In the instant case the Board said that even assuming that 
the employee’s tender was belated, the union had waived his 
asserted delinquency as a ground for discharge when the union’s 
job steward, who was authorized to collect dues and fees, had 
accepted a checkoff slip as a tender of the employee’s dues and 
fees prior to his actual discharge.—Local 13-433, Woodworkers, 
5 CCH Lasor Law Reports (4th Ed.), § 55,206. There’s an article 
by Walter L. Daykin discussing this whole situation, at page 
289 of this issue. 


Employer’s insistence upon bargaining for a union-liability 
clause is lawful.—After several meetings in which the employer 
and the union were unable to agree on a satisfactory union- 
liability clause before entering into a coliective bargaining agree- 
ment, the employees voted to strike. The employer insisted upon 
bargaining on this clause. Although the trial examiner did not 
regard union liability as a mandatory subject of collective bar- 
gaining, the fact that the union had treated the liability clause 
as a bargainable subject made it necessary to resolve the question 
of the employer’s alleged bad-faith bargaining by applying the 
“totality of conduct” test. On this basis the trial examiner found 
that the employer had not refused to bargain in good faith. 

The Board agreed with the trial examiner’s ultimate conclu- 
sion that the employer had not refused to bargain in good faith. 
However, the Board’s General Counsel thought that the clause 
was not a proper subject of bargaining since it was not related 
to wages, hours or other conditions of employment. Members 
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Rodgers and Jenkins deemed it unnecessary to accept or reject 
his contention because of the parties’ willingness to bargain on 
this subject. Chairman Leedom and Member Bean rejected the 
General Counsel's position, stating that they could find no persua- 
sive authority for regarding the good-faith proposal of a union- 
liability clause to be unlawful in itself—Economy Stores, Inc., 
5 CCH Lapor Law Reports (4th Ed.), § 55,217. 


Union members cannot sue their union for damages caused 
by the actions of an agent of the union—The Texas Court of 
Civil Appeals recently ruled that a discharged railroad worker 
could not bring an action against his union on a claim that the 
union’s representative had not properly processed his grievance. 
The court declared that all members of a union are co-principals 
in relation to agents of the union. In suing the union for wrongs 
of its agent, the union member would in effect be suing himself. 
The court noted that the only recourse under these circumstances 
would be for the member to bring a suit against the agent as an 
individual.—Atkinson v. Thompson, 34 Lapor Cases § 71,356. 


The printing of antiunion propaganda on paycheck stubs did 
not constitute an unlawful interference with an election.—The 
evidence indicated that just prior to an election the employer 
distributed to the employees a paycheck stub, along with the 
paycheck, which listed payroll deductions that would be made if 
the union won the election. Under miscellaneous deductions 
was printed: “Union Dues, $30.00 A Year (at least) For Dues 
Alone Plus Deductions for Fines and Assessments!” A large 
arrow pointed to the deductions column, on which was stated: 
“This Will Be On Your Pay Check If The Union Gets In.” 
The $30 amount on the stubs was not found to be misleading. 
It was also noted that the election day fell on a regular payday. 


The employer did accelerate the hour for distributing the 
paychecks without notifying the Board agent conducting the 
election. The regional director was subsequently informed that 
this was done because the election was held around noontime, 
the usual hour for distributing the checks, and the employer was 
afraid that many employees would leave the plant without their 
checks since the working day was over for most employees at 
noon. However, the regional director recommended that the 
election be set aside because of the means utilized for the propa- 
ganda. The Board overruled the regional director, holding that 
the employer's conduct did not warrant the setting aside of the 
election. The propaganda was within the realm of permissible 
election propaganda.—Montrose Hanger Company, 5 CCH Lasor 
Law Reports (4th Ed.), ¥ 55,235. 


State courts cannot enjoin picketing which violates state 
right-to-work laws where the picketing also is an unfair practice 
under the NLRA.—The North Carolina Supreme Court has fol- 
lowed the United States Supreme Court’s decision in Local 429, 
Electrical Workers v. Farnsworth & Chambers Company, 32 LABOR 
Cases { 70,724. In the latter case the Supreme Court held that 
the Tennessee court could not enjoin picketing which was in 
violation of a state right-to-work law. 


The idea behind the North Carolina and Supreme Court 
cases is that where interstate commerce is affected, the picketing 
violates both federal and state law, and only the National Labor 
Relations Board has the authority to grant any relief. This is 
true despite the provision of the National Labor Relations Act 
which permits states to outlaw the execution or application of 
a union-security contract—Douglas Aircraft Company v. Local 
379, Electrical Workers, 34 Lapor Cases § 71,352. 


Automotive mechanics win classification as skilled craftsmen. 
—An employer was engaged in the manufacture, sale and service 
of automotive trucks. A union sought to represent a group of 
automotive mechanics, their helpers and apprentices, excluding 
other employees on the basis that the mechanics constituted 
skilled craftsmen. The employer agreed that the mechanics 
should have a craft status. Under the employer’s training pro- 
gram the apprentice was required to spend 8,000 hours, the equiv- 
alent of four years, learning the trade. 


The National Labor Relations Board reversed its previous 
stand and elevated the automotive mechanics to craft status. 
Prior cases holding that the mechanics were not craftsmen were 
overruled on the basis that today’s automotive engine is a highly 
complicated machine that requires much skill to adjust and maintain.— 
International Harvester Company, 5 CCH Lapor Law Reports 
(4th Ed.), 7 55,202. 


A union had the right to obtain job data even though the 
supplying of it was a burdensome task.—A union requested all 
data, time-study reports and other information used in (1) setting 
incentive rates for all jobs in a bargaining unit, (2) determining 
job evaluations and (3) establishing the labor grade for each job. 
The employer argued that this would be an unduly burdensome 
task and that the information exceeded any existing or prospec- 
tive need of the union. However, the court held that the fact that 
the employer operated a large company and used a complicated 
wage structure for a large number of employees did not lessen 
the union’s right to the data—J. J. Case Company v. NLRB, 
34 Lagor Cases § 71,360. 
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Misinterpretation of Section 10(a) 


By ALFRED W. BLUMROSEN 


This paper undertakes to (1) indicate the nature of the misconceptions 


concerning Tafi-Hartley Seciion 10{a) and a feasible aliernative con- 
struction to allow cession of NLRB jurisdiciion to state agencies and 
(2) explore some problems which will arise if the alternalive construc- 
tion is adopted. The author notes that, ‘in a real sense,’ this paper 
is directed to officials of federal and state labor relations boards. 


N artificial and unnecessary construction 
of that provision of the Taft-Hartley 
Act’ dealing with federal-state relations has 
stunted state participation in the national 
labor policy for ten years. This construc- 
tion is that cession of National Labor Re- 
lations Board jurisdiction to state agencies 
is impossible unless the state act is substan- 
tially identical in all respects with the 
federal act.? Since no state statute satisfies 
such a test, there have been no cession 
agreements since the Taft-Hartley Act 
was passed. 

This misinterpretation of Section 10(a) 
has been disappointing from several per- 


spectives. First, it has prevented the full 


He is an assistant professor at ihe Ruigers University School of Law. 


utilization of government facilities available 
to assist in the solution of certain labor 
problems, thus furthering the national policy 
in support of collective bargaining as an 
appropriate method of adjusting labor-man- 
agement relations. Second, when considered 
in connection with the constant withdrawal 
of NLRB jurisdiction through self-imposed 
limitations,’ it has meant that agencies avail- 
able to implement federal policy have not 
been fully utilized and that, therefore, the 
national policy itself has not been imple- 
mented. Third, the misinterpretation of 
Section 10(a) contributes to the seriousness 
of the no man’s land which exists, according 
to the decision in Guss v. Utah Labor Rela- 


161 Stat. 136 (1947), as amended, 29 USC 


Sec. 141 (1953). 

2 See footnotes 26 and 28. 

3 The jurisdictional yardsticks were first pro- 
mulgated by the NLRB in 1950. They were 
amended upward in 1954, with requirements as 
to dollar volume of business in interstate com- 
merce almost doubled. For a graphic compari- 
son of the 1950 and 1954 standards, see 50 
Northwestern University Law Review 190, 192 
(1955). For the latest NLRB official discussion 
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of the standards, see the NLRB's twenty-first 
annual report (1956), at pp. 7-28. The 1954 yard- 
sticks were promulgated over a vigorous dissent 
which maintained, among other things, that the 
majority members were motivated by a philos- 
ophy of limited federal intervention in favor of 
states’ rights. The majority denied that this 
consideration affected their position and stated 
that budgetary considerations which required an 
allocation of staff time were primary. See Breed- 
ing Transfer Company, 110 NLRB 493 (1954). 
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tions Board,* when the NLRB declines to 
act. In such a case, the states may not act 
as to activities affecting commerce except 
through a cession agreement. If no cession 
agreements are consummated, the area is 
without laws except for those dealing with 
violence. Today there are 12 jurisdictions, 
including ten states, which have enacted 
labor relations acts which seem available 
for cession purposes.’ In these ten states 
were located 31.5 per cent of the nonagri- 
cultural employees in the United States in 
1955. These jurisdictions accounted for 45 
per cent of the strikes in the country in 
1955. These strikes accounted for nearly 
39 per cent of the man-days lost through 
strikes in that year, according to Bureau 
of the Census figures.® It therefore cannot be 
effectively argued that effective cession ar- 
rangements in these states would not be a 
significant contribution to the resolution of 
labor relations problems... Some of the 
labor problems arising in these areas could 
be handled by state agencies operating un- 
der cession agreements without any change 
in the language of Section 10(a). 


This’ paper has two objectives: (1) to 
indicate the nature of the misconceptions 
concerning Section 10(a) and a_ feasible 
alternative construction which would allow 
cession and (2) to explore some of the 
problems which will arise if the alternative 
construction is adopted. 


In a real sense, this paper is directed to 
officials of the federal and state labor rela- 
tions boards. I do not contend that the 
NLRB must cede jurisdiction to the states 
under Section 10(a). I do contend that they 
may do so, and that wisdom in today’s legal 
context makes it advisable to do so. 


The significance of the reinterpretation 
of Section 10(a) is magnified when viewed 
against the background of proposed changes 
in the act or its administration designed to 


avoid the no man’s land. Basically, the 


alternatives are three: (1) Expand NLRB 
jurisdiction to its full extent, (2) provide 
that where the NURB does not act, the 
states may act, and may apply their own 
labor relations law policies, whatever they 
are,” and (3) allow the states to act under 
certain circumstances, but insist that they 
follow the federal policy relating to collec- 
tive bargaining. It is in furtherance of this 
last alternative that this paper is written. 


OFFICIAL MISINTERPRETATION 
OF SECTION 10(a) 


Since 1947, officials connected with the 
NLRB have taken the position that cession 
of jurisdiction to state agencies is not per- 
mitted by the language of Section 10(a) of 
Taft-Hartley because the language requires 
that cession be made only to a state with 
a statute substantially identical with the 
federal act.” This requirement of substan- 
tial identity is said to be found in the act 
and to be an over-all requirement, which 
means that the state act in toto must con- 
form to the federal act. In short, the posi- 
tion is that Section 10(a) prohibits cession 
except to a state with a “little Taft-Hartley 
Act,” The board has not taken the position 
that it has declined in its discretion to cede 
jurisdiction. Its position is that it has no 
such discretion, because no state act con- 
forms sufficiently to the federal law. 


The requirement of “substantial identity” 
is said to be derived from the language of 
the proviso to Section 10(a), which is 
italicized below: 


“Sec. 10. (a) The Board is empowered, 
as hereinafter provided, to prevent any 
person from engaging in any unfair labor 
practice (listed in section 8) affecting com- 
merce. This power shall not be affected by 
any other means of adjustment or preven- 
tion that has been or may be established 
by agreement, law, or otherwise: Provided, 
That the Board is empowered by agreement 


432 LABOR CASES { 70,563, 353 U. S. 1 (1957). 

5 The states are Colorado (Colorado Revised 
Statutes, Ch. 80, Art. 5, Secs. 1-22 (1954)): Con- 
necticut (Connecticut General Statutes, Secs. 
7388-7399 (1949)): Hawaii (Laws of Hawaii, Ser- 
ies A-68, Ch. 72A, Sec. 4150.01-.22 (1945)): Mas- 
sachusetts (Massachusetts Laws Annotated, Ch. 
150A, Secs. 1-12 (1950)); Minnesota (Minnesota 
Statutes, Ch. 179, Secs. .01-.17 (1953)): New 
York (New York Laws Annotated, Tit. 30, Art. 
20, Secs. 700-716 (1948)); Oregon (Oregon Re- 
vised Statutes, Ch. 662, Sec. .610-.790 (1953)): 
Pennsylvania (Pennsylvania Statutes Annotated, 
Tit. 43, Sec. 211.1-.12 (1952)): Puerto Rico (Laws 
of Puerto Rico Annotated, Tit. 29, Secs. 62-76 
(1955)): Rhode Island (Rhode Island Laws, 1941, 
Ch. 1066); Utah (Utah Code Annotated, Tit. 34, 
Ch. 1, Secs. 1-34 (1953)); Wisconsin (Wisconsin 


266 


Statutes, Tit. 13, Ch. 111, Secs. .01-.17 (1953)). 
Michigan and Kansas have labor relations acts, 
but the enforcement provisions differ greatly 
from the federal pattern. See footnote 63. 

* Statistical Abstract of the United States 
(United States Department of Commerce, Bu- 
reau of the Census, 1956), pp. 200-203, 229-230. 

* But see Denbo, Virginia Law Weekly, Dicta, 
Vol. 10, No. 6 (1957). 

*‘ This was the proposal of President Eisen- 
hower, and was written into S. 2650, 83d 
Cong., 2d Sess. (1954), as Sec. 6(b). The act 
was not passed (100 Congressional Record 6203). 
See S. Rept. 1211, 83d Cong., 2d Sess., pp. 8, 
17-18, 28 (1954). See Denbo, work cited at foot- 
note 7. 

* See footnotes 26 and 28. 
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with any agency of any State or Territory to 
cede to such agency jurisdiction over any cases 
in any industry (other than mining, manu- 
facturing, communications, and transporta- 
tion except where predominantly local in 
character) even though such cases may in- 
volve labor disputes affecting commerce, 
unless the provision of the State or Territorial 
statute applicable to the determination of such 
cases by such agency ts inconsistent with the 
corresponding provision of this Act or has 
received a construction inconsistent therewith.” 


Much has been written about the pre- 
emption problem and Section 10(a),” and 
the author has no wish to further burden 
the literature with a restatement of the 
obvious. Concise analysis does, however, 
require an exploration of the context in 
which this statutory language was enacted, 
and the official responses thereto. 


Background 


The Wagner Act had no provision dealing 
with agreements between federal and state 
agencies.“ Under that act, some agreements 
were entered into which ceded what we may 
call “jurisdiction over the person” to the 
state labor boards. Such an agreement was 
that between the NLRB and the New York 
board.” The important point to note here 


is that jurisdiction was considered to be 
over labor relations problems in certain 


enterprises. The line of distinction went 
to type and size of enterprise, not to type 
of behavior over which jurisdiction was 


ceded. The possibility of ceding what we 


may call “subject matter jurisdiction” was 
apparently not considered. 

The New York cession agreement was 
not directly involved in the litigation arising 
from the New York board’s certification 
of an independent foreman’s union as bar- 
gaining agent for foremen of Bethlehem 
Steel Corporation at a time when the policy 
of the NLRB was to deny foremen the 
right to separate representation. Bethlehem 
litigated the issue of the power of the state 
board to the Supreme Court of the United 
States.” The opinion of the Court, written 
by Justice Jackson, came down just as Con- 
gress was considering amendments to the 
Wagner Act which were to become the 
Taft-Hartley Act." In the Bethlehem case, 
Justice Jackson found a conflict between 
the operation of the New York board’s 
policy and that of the federal Board. In the 
light of such conflict, the state policy had 
to yield. In the first of his opinions on 
federal-state relations in labor law which 
were to culminate in the Garner case “ some 
six years later, he wrote: 


“Comparison of the State and Federal 
statutes will show that both governments 
have laid hold of the same relationship for 
regulation, and it involves the same em- 
ployers and the same employees. Each has 
delegated to an administrative authority a 
wide discretion in applying this plan of 
regulation to specific cases, and they are 
governed by somewhat different standards. 
Thus, if both laws are upheld, two adminis- 
trative bodies are asserting a discretionary 
control over the same subject matter, con- 


%” A brief sampling of the literature includes 
Cox and Seideman, ‘‘Federalism and Labor Re- 
lations,’’ 64 Harvard Law Review 211 (1950): 
Cox, ‘‘Federalism in Labor Law,"’ 67 Harvard 
Law Review 1297 (1954): Smith, ‘‘The Taft- 
Hartley Act and State Jurisdiction over Labor 
Relations,"’ 46 Michigan Law Review 593 (1948): 
Feldblum, ‘Jurisdictional ‘Tidelands’ in Labor 
Relations,’’ 3 Labor Law Journal 114 (February, 
1952): Ratner, ‘“‘Problems of Federal-State Juris- 
diction in Labor Relations,."’ 3 Labor Law Jour- 
nal 750 (November, 1952): Schwartz, ‘Local 
Business—No Man's Land in Labor Relations,”’ 
1 Labor Law Journal 189 (December, 1949): 
Garfinkel, ‘“‘The Conflict Between Federal and 
State Jurisdiction,’ 1 Labor Law Journal 1027 
(October, 1950): Shenkin, “‘State Power Where 
NLRB Refuses to Assert Jurisdiction,’’ 8 Labor 
Law Journal 155 (March, 1957); Witney, 
“NLRB Jurisdictional Policies and the Federal- 
State Relationship,’’ 6 Labor Law Journal 3 
(January, 1955); Lorenz, ‘‘The Conflict of Juris- 
diction Between the National and State Labor 
Relations Boards,”"’ 2 Labor Law Journal 887 
(December, 1951); Henderson, ‘“‘The ‘No Man's 
Land’ Between State and Federal Jurisdiction,’’ 
8 Labor Law Journal 587 (September, 1957). 

1 49 Stat. 449 (1935), hereafter cited as ‘“‘the 
Wagner Act.” 


Misinterpretation of Section 10(a) 


2 “‘Uniess there are unusual circumstances, the 
New York State Labor Relations Board will as- 
sume jurisdiction over all cases arising in the 
following trades and industries, without clear- 
ing, except as a matter of record, with the Na- 
tional Board's officials: 

“1. Retail stores, 

“2. Small industries which receive all or prac- 
tically all raw materials from within the State 
of New York, and do not ship any material pro- 
portion of their product outside the State, 

7 Service trades (such as laundries), 

“4. Office and residential buildings, 

“5. Small and clearly local public utilities 
(this includes local traction companies, as well 
as gas and electric light corporations), 

“6. Storage warehouses, 

“7. Construction operations, 

Other obviously local businesses.’ (Beth- 
lehem Steel Company v. NYSLRB, 12 LABOR 
Cases { 51,245, 330 U. S. 767, 795 (1947). 

#8 Cited at footnote 12. 

“The Bethlehem case was decided on April 
7, 1947. S. 1126, which was later to become the 
Taft-Hartley Act, was reported to the Senate on 
April 17, 1947. 

% Garner v. Teamsters, 
{ 68,020, 346 U. S. 485 (1953). 
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ducting hearings, supervising elections and 
determining appropriate units for bargain- 
ing in the same plant. They might come 
out with the same determination, or they 
might come out with conflicting ones as 
they have in the past. But the power 
to decide a matter can hardly be made 
dependent on the way it is decided. As said 
by Mr. Justice Holmes for the Court, ‘When 
Congress has taken the particular subject- 
matter in hand coincidence is as ineffective 
as opposition If the two boards 
attempt to exercise a concurrent jurisdic- 
tion to decide the appropriate unit of rep- 
resentation, action by one necessarily denies 
the discretion of the other. The second to 
act either must follow the first, which would 
make its action useless and vain, or depart 
from it, which would produce a mischievous 
conflict. The State argues for a rule that 
would enable it to act until the federal 
board has acted in the same case. But we 
do not think that a case by case test of 
federal supremacy is permissible here. The 
federal board has jurisdiction of the in- 
dustry in which these particular employers 
are engaged and has asserted control of 
their labor relations in general. It asserts, 
and rightfully so, under our decision in the 
Packard case, its power to decide 
whether these foremen may constitute them- 
selves a bargaining unit. We do not believe 
this leaves room for the operation of the 
state authority asserted.” * 


He expressly saved from decision any 
consideration of the effect of an NLRB de- 
cision not to act for “budgetary or other 
reasons.” In a concurring opinion, Justice 
Frankfurter found “overtones” in the Jack- 
son opinion to the effect that a state could 
not act at all if the NLRB declined to act 
and that the NLRB may have no power to 
cede to the states. This possibility he 
deplored.” 

The Congressional response to Bethlehem 
was almost instantaneous. In S. 1126, in- 
troduced in the Senate ten days after Beth- 
lehem was decided, the old Section 10(a) of 
Wagner was given a proviso, dealing at 
least with the problem raised in Bethlehem, 
using language reminiscent of the Jackson 
opinion. The House bill had no provision 
dealing with cession.” 


The Senate proviso originally read: 


“Sec. 10. (ay The Board is empowered, 
as hereinafter provided, to prevent any per- 


son from engaging in any unfair labor prac- 
tice (listed in section 8) affecting commerce. 
This power shall not be affected by any 
other means of adjustment or prevention 
that has been or may be established by 
agreement, law, or otherwise: Provided, That 
the Board is empowered by agreement with 
any agency of any State or Territory to 
concede to such agency jurisdiction over 
any cases in any industry, other than min- 
ing, manufacturing, communications, and 
transportation, except where predominantly 
local in character even though such cases 
may involve labor disputes affecting com- 
merce, provided the State agency conforms to 
national policy as herein defined, in the deter- 
mination of such disputes.” (Italics supplied.) 


The language raises troublesome ques- 
tions. What scope is to be given to the 
words “conform to national policy”? Does 
the phrase key off a consideration of all of 
the provisions of the federal law, including 
the broad change in perspective between 
Wagner and Taft-Hartley; the new limi- 
tations on union conduct; and the financial 
statement and non-Communist oath require- 
ments of Section 9(f)-(h)? Or does the 
phrase only refer to those provisions of 
federal law which would be necessary for 
“the determination of such dispute”? 


The former construction seems possible, 
except for the fact that, in Bethlehem, the 
court concerned itself with the operational 
conflict of rules for decision of the federal 
and state agencies. 

To this proviso, the majority and minority 
of the Senate committee agreed. Wrote the 
majority: 

“Section 10(a): The proviso which has 
been added to this subsection permits the 
National Board to allow State labor-rela- 
tions boards to the final jurisdiction of cases 
in border-line industries (i.e., border-line 
insofar as interstate commerce is concerned), 
provided the State statute conforms to na- 
tional policy.” 

Wrote the minority: 

“(c) Concessions of Federal jurisdiction to 
States. Section 10 (a) adds a proviso to the 
present act empowering the Board to con- 
cede to any agency [or] any State or 
Territory jurisdiction over any cases not 
predominantly national in character even 
though such cases involve an effect upon 
interstate commerce. We agree with the 
majority that it is desirable to thus clarify 


% Case cited at footnote 12, at p. 775. 


17 330 U.S., at p. 777. 
% Sec. 10(a), H. R. 3030, 80th Cong., Ist 


Sess. (1947). 
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”S. Rept. 105, on S. 1126, 80th Cong., Ist 
Sess., p. 26 (1947). 
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the relations between the National Labor 
Relations Board and the various agencies 
which States have set up to handle similar 
problems. This proposal is made necessary 
by the decision of the Supreme Court in 
Allegheny Ludlum Steel Corp. v. William J. 
Kelley and Myron Lewis, etc., decided on 
April 7, 1947.” 


In retrospect, we may allow ourselves a 
small chuckle at the expectation that the 
proviso would clarify federal-state relations. 
After ten years, these relations were “clari- 
fied,” but it is doubtful that all the inter- 
vening steps leading to the clarification in 
the Guss case were anticipated by the fram- 
ers of the proviso. 


One critical point, however, does deserve 
mention. The proviso was directly related 
to the Bethlehem decision. The concern of 
the Senate was with prevention of the type 
of conflict typified by Bethlehem and with 
a recognition of NLRB power to cede to 
state agencies. This power was conditioned 
upon a state statutory scheme which would 
avoid the conflict in Bethlehem. Thus the 
emphasis was on state substantive law, not 
state administrative procedure. Despite the 
great concern in. Congress for the division 
of prosecuting and judicial functions within 
the NLRB which culminated in the creation 
of the Office of the General Counsel, there 
was no overt reference to state procedure. 
Thus, there seems no basis for requiring, 
from the legislative history, that a state 
agency, to be available for cession, must 
have the unique separation of functions pro- 
vided in the Taft-Hartley Act. The con- 
sistency required by Section 10(a), in short, 
is consistency in substantive law, not con- 
sistency in procedure, for this was the 
problem of Bethlehem to which Section 
10(a) was a response. 


It must be noted, however, that the ma- 
jority report did not place any limitations 
on the requirement that the state act con- 
form to national policy—not even the limi- 
tation which appeared in the statute itself. 
If the language of the origina] proviso and 
the majority report were considered to- 


gether, then the argument that the state 
statute must in toto conform to the federal 
law would have considerable weight.“ The 
NLRB officials have, for ten years, acted 
as if the language of the original proposal 
had been enacted into law, and the only 
controlling legislative history was the ma- 
jority report reproduced above. Neither 
assumption is correct. The language of the 
original proviso was never enacted into law, 
and there is a later conference committee 
report on the language which was adopted 
which seems to refute effectively the “all 
or nothing” interpretation given by NLRB 
officials to the language of Section 10(a). 


From the conference committee emerged 
the following language, which became Sec- 
tion 10(a) of Taft-Hartley: 

“Provided, That the Board is empowered 
by agreement with any agency of any State 
or Territory to cede to such agency juris- 
diction over any cases in any industry 
(other than mining, manufacturing, commu- 
nications, and transportation except where 
predominantly local in character) even though 
such cases may involve labor disputes af- 
fecting commerce, unless the provision of the 
State or Territorial statute appitcable to the 
determination of such cases by such agency 
is inconsistent with the corresponding provision 
of this Act or has received a construction in- 
consistent therewith.” * (Italics supplied.) 


What significance may be attributed to 
this change in language? Was it simply a 
matter of cleaning up some words written 
in haste after Bethlehem was decided, with 
the intent to keep the meaning as in the 
original proviso?™ If so, then more light 
may be shed on that original meaning. Or 
was it designed to limit the scope of con- 
siderations of consistency in state law which 
may have been left open by the term “con- 
forms to national policy” in the original 
proviso? Whether the language be viewed 
as an affirmation of the original intent or 
as a change of intention, the result is the 
same. The phrase “national policy,” with its 
possibility for broad construction, is con- 
The possibility of exam- 


spicuously absent. 


»S. Rept. 105, Pt. 2, on S. 1126, 80th Cong., 
1st Sess., p. 38 (1947). 

21 The language of the Senate report has been 
noted by the Supreme Court from time to time. 
In Algoma Plywood & Veneer Company v. 
WERB, 16 LABOR CASES { 65,013, 336 U. S. 301, 
313 (1949), Justice Frankfurter cited it as he 
wrote: ‘“‘One phrase, however, reinforces those 
conclusions; that is the phrase ‘inconsistent 
with the corresponding provision of this act’. 
These words must mean that cession of juris- 
diction is to take place only where State and 
Federal laws have parallel provisions."’ It is 
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Frankfurter was 
referring to general parallelism or to a more 


impossible to tell if Justice 
limited consistency. In the Guss case, cited 
at footnote 4, Chief Justice Warren cited the 
original reports also. 

27H. Conf. Rept. 510, on H. R. 3020, 80th 
Cong., 1st Sess., p. 12 (1947). 

*3 Professor Smith, in discussing the change 
in statutory language, concludes that the orig- 
inal bill contained language ‘‘substantially in 
the form finally incorporated in the act.’’ 
(Smith, work cited at footnote 10, at p. 611.) 
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ining all facets of state law and requiring 
consistency in all matters seems definitely 
gone. Rather than require that the policy 
contours of the state act be explored before 
cession is possible, the language of the act 
narrows the scope of relevant considerations 
to the applicable provisions of the state law, 
and to the construction of those provisions. 


Before ceding jurisdiction, the Board was 
directed to. examine the state law to deter- 
mine (1) if a state agency was operating 
under state statute. (2) what types of cases 
might be ceded and (3) if those cases were 
ceded, whether the substantive law dis- 
posing of those cases would be consistent-— 
either in verbiage, if there were no con- 
struction, or in construction—with the fed- 
eral law. In short, if state iaw were applied, 
would the result be the same on any given 
set of facts as if the federal law had been 
applied? If so, cession was possible. 


The language of Section 10(a) certainly 
permits this construction, under which the 
NLRB would put blinders on, so to speak, 
and test only the narrowly defined relevant 
provisions of state law for consistency -in 
application. This construction of Section 
10(a) which permits a “partial cession” is 
supported by a comparison of the com- 
mittee report on the original bill,* which 
seems to impose the general requirement 
of conformity to national policy, and that 
of the conference committee on the pro- 
vision which was passed. The conference 
committee reported as follows: 


“(2) The Senate amendment contained a 
proviso at the end of section 10(a) au- 
thorizing the Board to cede jurisdiction 
over any cases in any industry to State and 
Territorial agencies, subject to two condi- 


tions: (a) That it can cede jurisdiction in 
cases arising in mining, manufacturing, 
communications, and transportation only 


when the employer’s operations are pre- 
dominantly local in character, and (b) that 
it may cede jurisdiction only if the appli- 
cable provisions of the State or Territorial 
statute and the rules of decision thereunder 
are consistent with the corresponding 
provisions of the National Act, as inter- 


preted and applied by the Board and by 
the courts. The House bill contained no 
provision corresponding with the proviso 
of section 10(a) of the Senate amendment.” ” 


The emphasis on the specific language of 
Section 10(a) in this report is in striking 
contrast to the generality of the report on 
the original proviso, and adds emphasis to 
the argument that the Board is required 
only to consider the “applicable provisions” 
of state law, in order to determine the 
legality of a cession agreement, This inter- 
pretation has never been adopted by the 
NLRB. 


Administrative Gloss 

Robert Denham, first NLRB General 
Counsel, took the position that it was almost 
mandatory for him to assert NLRB jurisdic- 
tion in every case which “affected commerce.” 
He considered that the smaller industries 
were as much entitled to the protection of 
the act as the larger, and used as one rea- 
son for his expansionist notions of NLRB 
jurisdiction the “fact” that cession was im- 
possible with any state agency because of 
the stringent requirements of Section 10(a). 
He viewed Section 10(a) as requiring an 
identity between the federal and state acts.” 


That the members of the NLRB dis- 
agreed with Mr. Denham concerning the 
proper scope for NLRB action is a matter 
of recent history.” However, they, too, 
agreed with him on construction of the ces- 
sion provision of Section 10(a). Board 
Chairman Herzog, in testimony before sev- 
eral Congressional committees, commented 
upon the requirement for cession as being 
a “substantial identity” between state and 
federal acts.* The Congressmen who, in 
committee, examined various problems in 
connection with the administration of the 
Taft-Hartley Act at first reported that 
cession was impossible under Section 10(a). 
In this report, however, which was the 
first of the Joint Labor-Management Re- 
lations Committee, it is expressly noted that 
the views in it stem solely from discussions 
with NLRB officials.” In later Congressional 
reports on the subject and in statements 


*4See text at footnote reference 19. 

*H. Conf. Rept. 510, on H. R. 3020, 80th 
Cong., 1st Sess., p. 52 (1947). 

2% Hearings, House Subcommittee on Educa- 
tion and Labor and Committee on Expenditures 
in the Executive Department, 80th Cong., 2d 
Sess., pp. 20-26 (1948): Hearings, Senate Com- 
mittee on Labor and Public Welfare on 8. 249, 
81st Cong., ist Sess., Pt. 3, pp. 1025, 1027, 
1254-1255 (1949). 

27 See H. Rept. 1852, 8lst Cong., 2d Sess., pp. 
10-12 (1950); Hearings, Senate Committee on 
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Labor and Public Welfare on 8. 249, 81st Cong., 
Ist Sess., Pt. 1, pp. 138-141, 176-177 (1949). 

*% Hearings, Senate Committee on Labor and 
Public Welfare, 83d Cong., 1st Sess., Pt. 4, pp. 
2103, 2122 (1953). The same position was taken 
by the NLRB in a brief filed in United Von- 
struction Workers v. Laburnum Construction 
Corporation, 26 LABOR CASEs { 68,460, 347 U. S. 
656 (1954). 

79S. Rept. 986, 80th Cong., 2d Sess., pp. 30-31 
(1948). 
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by members of Congress, the interpretation 
of the: NLRB seems to have been ac- 
cepted.” As to the post-1947 inaction by 
Congress in the light of its knowledge of 
the Board position, one tends to agree with 
the view of the Board, expressed in its 
brief in the Guss case: “Precisely what in- 
ference may be drawn from such Congres- 
sional inaction is, in our judgment, wholly 
speculative.” ™ 

One might have expected that the Eisen- 
hower Board, with its definite notions of 
restricting NLRB jurisdiction,” would have 
reappraised the previous interpretation of 
Section 10(a). The Board majority which 
promulgated the 1954 jurisdictional yard- 
stick stated that they had no desire to in- 
crease the area for the application of state 
laws. Yet their position in the Guss case 
was dramatically opposed to the notion that 
the withdrawal of NLRB services should 
result in a no man’s land. In fact, in that 
brief, they expanded on the theory of the 
United Mine Workers v. Arkansas Oak Floor- 
ing Company case,” taking the position that 
when the NLRB did not act, the states 
were free to act, but that their action 


would have to be in accord with applicable 
federal law. 


There has been, however, no re-examina- 
tion of the interpretation of Section 10(a) 
by the present Board or General Counsel. 
Even in the Guss brief itself, the Board 
stated: “It should be noted here that the 
Board has been unable, because of the pre- 
scribed conditions (of Section 10(a)), to 
consummate any such agreements.” “ Thus 
the present Board position seems still to re- 
quire “substantial identity” between the 
federal and state statutes.” 


A specific aspect of the “substantial 
identity” argument has been presented to 
the writer by the present NLRB General 
Counsel, who has contended that cession is 
virtually impossible as long as the state 
acts do not contain the accounting and non- 
Communist oath requirements of Section 
9(f)-(h) of Taft-Hartley. These require- 
ments are considered matters of basic fed- 
eral policy, and the Board apparently refuses 
to give recognition to a state policy which 
does not embrace this aspect of the federal 


policy.” While at first glance this argument 


* See S. Rept. 99. on S. 249, 8lst Cong., ist 
Sess., and Pt. 2, p. 8 (1949): S. Rept. 1211, 83d 
Cong., 2d Sess., pp. 17-18 (1954). 

* Brief filed by the National Labor Relations 
Board in Guss v. Utah Labor Relations Board, 
p. 38, note 22. 

See footnote 3. 

33 30 LABOR CASES { 69,907, 351 U. S. 62 (1956). 

%* See footnote 31. 

* There are few NLRB decisions bearing on 
the scope of the consistency requirement. In 
three cases—Sears Roebuck d& Company, 91 
NLRB 1411 (1950): Krambo Food Stores, 98 
NLRB 1320 (1952); and Wiemann Company, 
106 NLRB 1167 (1953)—the Board gave no rea- 
sons for their findings that the Massachusetts 
and Wisconsin acts were inconsistent with Taft- 
Hartley. The fourth case, Kaiser-Frazer Parts 
Company, 80 NLRB 1050 (1948), is discussed in 
footnote 36. 

% In Kaiser-Frazer Parts Company, the Board 
refused to recognize the results of a representa- 
tive election, conducted by the Utah Labor 
Relations Board, which was won by the United 
Steelworkers, a union not in compliance with 
Section 9(h) of Taft-Hartley. The employer 
and the Steelworkers moved to dismiss NLRB 
election proceedings initiated by the IAM, on 
the grounds that recognition of the state elec- 
tion would best effectuate the policies of the act, 
as the employees had voted overwhelmingly in 
favor of the union. They argued that sta- 
bility in labor relations would be furthered by 
Board recognition of the Steelworkers’ con- 
tract as a bar to election. The Board construed 
this argument to be ‘‘a plea that the Board 
should, in this case, cede its jurisdiction to the 
Utah State Labor Relations Board.”’ 

After indicating that the mining operations 
involved were not local in character, the Board 
added: ‘‘Even if this Employer's operations were 
local in character, we should still be met with 
the prohibition against cession of jurisdiction 
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where the applicable State statute is inconsist- 
ent with the Federal Act... . The Utah statute 
. is inconsistent with the Federal Act in 
several pertinent respects. It does not, for ex- 
ample, contain provisions—and the Utah Board 
does not administratively impose requirements— 

comparable to those in Section 9(f), (g). 
and (h) of the Federal Act. As the Intervenor 
[Steelworkers] has not complied with Sec- 
tion 9¢h), it could not, under Federal law, be 
certified as the exclusive bargaining agent in 
any case over which this Board has jurisdiction. 
Thus, for us to give effect to the Utah pro- 
ceeding . would clearly contravene the 
National Labor Relations Act. Therefore, how- 
ever strong our desire for comity with a sister 
agency, we can find no merit in the Employer's 
and the Intervenor’s motion to dismiss.”’ 

There is a basic difference between a cession 
agreement, which implies a consensual agree- 
ment between state and federal agencies in ad- 
vance of state decision of specific cases, and the 
recognition by the NLRB of an act of another 
body. In the latter case, the NLRB is bound 
only by considerations of effectuating the policy 
of the federal act. See the NLRB's twenty-first 
annual report (1956), at p. 51. It may recognize 
the effect of an arbitration award (Spielberg 
Manufacturing Company, 112 NLRB 1080 
(1955)): Note, 69 Harvard Law Review 725 
(1955), even though there is no possibility of 
ceding jurisdiction to an arbitrator. Therefore, 
the Board was in error in conceiving this case 
as one which involved cession. 

The decision was, however, clearly sound 
The effect of granting the motion to dismiss 
would have been to protect the status of a non- 
complying union, an effect at odds with the pol- 
icy of Section 9 of the act. It should be noted 
that this test of consistency is an operational 
one. Under the federal act the result would be 

(Continued on following page) 
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seems persuasive in that the Section 9 re- 
quirements would be involved in every case 
filed by a union and thus would be one of 
the “applicable provisions” of federal law, 
to which the state statute must correspond, 
there are three weaknesses in the argument: 


(1) Realistically, the “applicable provi- 
sion” dealing with non-Communist oath and 
other requirements is found in that phase 
of Section 9 which denies access to NLRB 
facilities to a noncomplying union. The 
only express penalty for noncompliance is 
denial of NLRB facilities.” This policy 
could not be compromised if the NLRB 
were to cede jurisdiction to a state agency 
which did not impose such requirements. 
Jurisdiction means the power to hear and 
decide. The NLRB could cede jurisdiction 
only over cases in which it had the power. 
It has, per Section 9, no such power in the 
case of the noncomplying union. The Board 
could not, therefore, cede a jurisdiction 
which it does not have over noncomplying 
unions to state agencies. The net result 
would be that, under a cession agreement, 
a state would acquire no power to hear 
and decide matters raised by a noncomply- 
ing union. The noncomplying union would 
then be no better off, in terms of access 
to governmental facilities, than it is now. 
With or without cession, the noncomplying 
union has no access to such governmental 
facilities. 

If cession is otherwise desirable and as- 
suming that the refusal to cede leaves a 
no man’s land, the intrans‘gence of a few 
unions ought not to prevent the govern- 
mental agencies from making their facilities 
available to labor and management if an al- 
ternative construction of Section 10(a) is 
feasible. 

(2) Despite the foregoing realities, it may 
be argued that the filing requirements of 
Section 9 are matters of basic federal policy, 
and that this policy would be debased if 
the federal agency were to give recognition 
to a statutory pattern which did not em- 
brace the policy. But just how basic are 
the filing requirements? Two United States 
Supreme Court cases are in point here. One 
is the Arkansas Oak Flooring case, where a 


state court issued an injunction against 
organizational picketing by the United Mine 
Workers, a noncomplying union, on the 
theory that noncompliance made the picket- 
ing unlawful. In reversing the state court, 
the Supreme Court held: 


“The issue before us turns upon the 
effect of the union’s choice not to file the 
information and affidavits described in §9 
(f), (g) and (h). The state court miscon- 
ceived that effect. The union’s failure to 
file was not a confession of guilt of any- 
thing. It was merely a choice not to make 
public certain information. The Act pre- 
scribes no fine or penalty, in the ordinary 
sense, for failure to file the specified data 
and affidavits. The Act does not even direct 
that they be filed. The nearest to such a 
direction in the Act is the statement, in 
§$9(g), that it shall be ‘the obligation’ of all 
labor organizations to file annual reports 
‘bringing up to date the information required to 
be supplied in the initial filing’ by subsection 
(f)(A) of this section, and to file with the 
Secretary of Labor and furnish to its members 
annually financial reports in the form and 
manner prescribed in subsection (f)(B)’. 
However, neither subsection (f)(A) nor 
(f)(B) of §9 requires any initial filing to 
be made. Each merely describes what is 
required to be filed in the event that a labor 
organization elects to seek the advantages 
offered by subsection (f). 


“Congress seeks to induce labor organi- 
zations to file the described data and af- 
fidavits by making various benefits of the 
Act strictly contingent upon such filing. 
: In particular, Congress makes the 
services of the Labor Board available to 
labor organizations oniy upon their filing 
of the specified data and affidavits. . . . 
By its noncompliance with §9(f), (g) and 
(h), a union does not exempt itself from 
other applicable provisions of the Act. . . 


“What, then, is the precise status of 
a labor organization that elects not to file 
some or all of the data or affidavits in 
question? There is no provision stat- 
ing that, under those circumstances, the 
union may not represent an appropriate 
unit of employees if a majority of those 


(Footnote 36 continued) 
different from that under the state act. The 
decision, however, cannot be considered as fore- 
closing cession of cases in which the union has 
complied with the Section 9 requirements, for 
such a case was not in fact before the Board. 
Taft-Hartley Section 9(f) precludes _in- 
vestigation of representation cases or the issu- 
ance of complaints of employer unfair labor 
practices unless the labor organization seeking 
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relief has filed a report indicating the names of 
officials, manner of election, initiation fees and 
dues required, explanation of certain internal 
union practices, and a financial statement. Sec- 
tion 9(g) imposes the same penalty for failure to 
furnish annual financial reports to members and 
Section 9(h) imposes the same penalty for fail- 
ure to file the non-Communist oaths of union 
officials. 
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employees give it authority so to do. Like- 
wise, there is no statement precluding their 
employer from voluntarily recognizing such 
a noncomplying union as their bargaining 
representative. Section 8(a)(5) .. de- 
clares it to be an unfair labor practice for an 
employer ‘to refuse to bargain collectively 
with the representatives of his employees, 
subject to the provisions of section 9¥(a)’. 
(Emp'asis supplied.) Section 9(a), ... which 
deals expressly with employee representa- 
tion, says nothing as to how the employees’ 
representative shall be chosen. It does 
not make it a condition that the representa- 
tive shall have complied with § 9(f), (g) or 
(h), or shall be certified by the Board, or 
ever be eligible for such certification. . . . 


“Likewise, § 7, which deals with the em- 
ployees’ rights to self-organization and 
representation, makes no reference to any 
need that the employees’ chosen representa- 
tive must have complied with §9(f), (g) 
or (h). 

“Subsections (f), (g) and (h) of §9 
merely describe advantages that may be 
gained by compliance with their conditions. 
The very specificity of the advantages to 
be gained and the express provision for the 
loss of these advantages imply that no con- 
sequences other than those so listed shall 
result from noncompliance. . . . 

“The noncompliance of the union with 
§ 9(f), (zg) and (h) in the instant case pre- 
cludes any right of the union to seck cer- 
tification of its status by the Labor Board. 
: Such elimination of the Board does 
not, however, eliminate the applicability of 
the National Labor Relations Act, as amended, 
and does not settle the issue as to the 
right of the state court to enjoin the em- 
ployees and their union from peacefully 
picketing the employer’s plant for the pur- 
pose of securing recognition. 

“The industrial relations between the com- 
pany and its employees nonetheless affect 
interstate commerce and come within the 
field occupied by the National Labor Rela- 
tions Act, as amended. The Labor Board 
is but an agency through which Congress 
has authorized certain industrial relations 
to be supervised and enforced. The Act 
goes further. The instant employer, em- 
ployees and union are controlled by its 
applicable provisions and all courts, state as 
well as federal, are bound by them. 


“Section 7 recognizes the right of the in- 
stant employees ‘to bargain collectively 


through representatives of their own choos- 
ing’ and leaves open the manner of choosing 
such representatives when certification does 
not apply. The employees have exercised 
that right through the action of substantially 
more than a majority of them authorizing 
the instant union to represent them. 

“ 

“Under those sections [Sections 7 and 
9(a)] and by virtue of the conceded majority 
designation of the union, the employer is 
obligated to recognize the designated unian. 
Upon the employer’s refusal to do so, the 


union, because of its noncompliance with 
§9(f), (zg) and (h), cannot resort to the 


Labor Board. It can, however, take other 
lawful action such as that engaged in here. 

“The company can, if it so wishes, law- 
fully recognize the union as the employees’ 
representative. That being so, there is no 
reason why the employees, and their union 
under their authorization, may not, under 
§ 13, strike and, under § 7, peacefully 
picket the premises of their employer to 
induce it recognize their chosen 
representative.’ 

In Leedom v. International Union of Mine, 
Mill & Smelter Workers,” the Supreme 
Court disapproved of the NLRB practice of 
conducting an independent 
investigation of the truth of the 
Communist oath required by Section 9. The 
Court held that the sole remedy for vio- 
lation was a cr.ninal prosecution for per- 
jury, and that the NLRB could not withhold 
or withdraw the certification of a union 
whose officials had falsely sworn to the 
non-Communist oath: 

“The aim of §9(h) is clear. 
a criminal penalty for filing a false affidavit 
so as to deter Communist from 
filing at all. The failure to file stands as a 
barrier to the making of an investigation 
by the Board and the issuance of any com- 
plaint for the benefit of the union in ques- 
tion. The section, therefore, provides an 
incentive to the members of the union to rid 
themseives of Communist leadership and 
elect officers who can file affidavits in order 
to receive the benefits of the Act. The 
filing of the required affidavits by the neces- 
sary officers is the key that makes available 
to the union the benefits of the Act. 


thus to 


non- 


It imposes 


officers 


“Much argument is advanced that the 
contrary position is favored by policy con- 
For example, it is said that 

can look into the truth or 


siderations. 
if the Board 


% Cited at footnote 33. 
% 31 LABOR CASES { 70,349, 352 


(1956). 
Misinterpretation of Section 10(a) 


U. S. 145 


administrative . 
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falsity of all §9(h) affidavits and enter 
orders of decompliance in case they are 
found to be false, union members will have 
greater incentive to rid themselves of Com- 
munist leaders. But the rule written into 
§9(h) is for the protection of unions as 
well as for the detection of Communists. 
It is not fair to read it only against the 
background of a case where the members 
knew their officer was a Communist. We 
are dealing with a requirement equally ap- 
plicable to all unions, whether the members 
are innocent of such knowledge or guilty. 
As Judge Bazelon stated , there is 
no indication that Congress meant to im- 
pose on a union the drastic penalty of 
decompliance ‘because its officer had de- 
ceived the union as well as the Board by 
filing a false affidavit’. The penalty stated 
in §9(h) is one against the guilty officers. 
In view of the wording of §9(h) and its 
legislative history, we cannot find an ad- 
ditional sanction which in practical effect 


would run against the members of the 
union, not their guilty officers. That was 
the Board’s original position, and 


we think it is the correct one.” 


The net result of this decision is that a 
union whose officials have been jailed for 
perjury under Section 9 may not be denied 
access to Board facilities. In light of this 
decision it is difficult to accept the argu- 
ment that the requirements of Section 9 lie 
at the heart of Taft-Hartley. On the con- 
trary, it seems clear that the Supreme 
Court is concerned with protection of em- 
ployee rights under the act, and that this 
concern tempers the interpretation of the 
Section 9 requirements. 


(3) Even if the foregoing points do not 
destroy the Board’s argument, it would be 
sheer, empty formalism for the Board to 
insist that each state require an identical 
filing of documents on record in Washing- 
ton. Surely, the Board would be satisfied 
if the state agency required—as a condition 
of exercising jurisdiction under a cession 
agreement—that the union file a certificate 
of compliance from the NLRB. Many state 
agencies have rule-making powers which 
would enable them to impose such a re- 
quirement.“ The cession agreements could 
be drafted so as to require proof of com- 
pliance before the state agency could act. 
Considering only the no-man’s-land area, it 
is clear that absent cession, the state agencies 
have no jurisdiction. They would acquire 


jurisdiction only to the extent granted by 
cession. If the agreement precluded their 
handling of cases in which the union was 
not in compliance with the filing require- 
ments, then no such union could have access 
to state facilities. 


Permissible Interpretation— 


Partial Cession 

An analysis of the NLRB position dis- 
closes a continuing preoccupation with the 
type of cession agreements consummated 
with state agencies under the Wagner Act.” 
Even after Taft-Hartley was passed and while 
the NLRB officials maintained the impos- 
sibility of cession, they did enter into a 
joint statement with the Puerto Rico Labor 
Relations Board, indicating that the NLRB 
would not assert jurisdiction over certain 
types of business, such as dairy farms, gas 
stations, service trades, restaurants, hotels 
and theaters. The agreement concluded ¢hat 
it was appropriate for the Puerto Rico 
board to proceed “on the basis of this 
statement” concerning cases in such busi- 
ness units.“ The joint statement was care- 
fully worded to avoid the construction that 
it constituted an “agreement” and was obvi- 
ously intended only as an NLRB policy 
statement, filed in the Federal Register. The 
assumption upon which Board and _ter- 
ritorial officials must have operated was 
that if the NLRB did not act, the local 
board could act—an assumption invalidated 
by the Guss decision. 

However, an examination of the language 
of Section 10(a) compels consideration of 
the possibility of a more discriminating type 
of cession agreement. Cession need not be 
made in terms of “jurisdiction over the 
person” of the employer. It may be made 
in terms of “subject matter” jurisdiction. 
Thus, if the state statute provides for settle- 
ment of representation questions in a man- 
ner similar to that provided in the federal 
act, cession of jurisdiction over representa- 
tion cases is possible, even if the unfair 
labor practice provision of the state act is 
different from federal law. If the state act 
speaks only of employer unfair labor prac- 
tices, cession is possible as to that subject 
matter, or some subdivision thereof, even 
if no union unfair labor practice cases may 
be handled by the state agency. 

The old cession agreements were con- 
cerned only with identifying the class of 
persons over which the local board could 


# 352 U. S., at pp. 148, 151. 
“ This possibility was adverted to in the 
Kaiser-Frazer case, discussed at footnote 36. 
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* See footnote 7. 
4312 Federal Register 7902 (1947). 
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exercise jurisdiction. This problem has been 
solved by the NLRB’s own jurisdictional 
yardsticks. The Board’s self-imposed limi- 
tations are in terms of the volume of inter- 
state business of employers. The effect of 
the yardsticks is to identify classes of per- 
sons over which the Board will not take 
jurisdiction. To the extent that these yard- 
sticks are readily applicable,“ there is no 
difficulty in identifying the persons who 
would be subject to state board jurisdiction. 
They are persons over whom the NLRB 
will not assert its decisional power and who 
are now without recourse to any type of 
legal relief, except against violence. In 
this no man’s land, the alternative to cession is 
no applicable law. Cession of “subject 
matter jurisdiction,” the power to decide 
certain classes of cases, would mean that 
the only provisions of the state act which 
must pass the “consistency” test of Section 
10(a) would be those dispositive of certain 
kinds of cases, rather than the entire act. 


This “partial cession” of jurisdiction over 
certain kinds of cases seems desirable. The 
wisdom of such an approach has never been 
passed upon by the NLRB nor has the 
Board publicly canvassed the serious prob- 
lems which the partial cession concept does 
pose. The reason why these matters have 
never been evaluated is clearly the Board’s 
position requiring substantial identity of 
federal and state law. As long as this posi- 
tion is maintained, such questions could 
not arise. 

As long as the issue is posed in terms 
of either no law or partial implementation 
of federal policy, I believe that partial im- 
plementation of national policy is preferable. 
This seems particularly true of representa- 
tion matters, where most state acts appear 
sufficiently similar to the federal act to 
allow cession. In this area, almost all 
factors point in the direction of allowing 
cession. The settlement of representation 
matters is perhaps the most useful function 
a governmental agency can perform today. 
If these issues are left to the economic 
forces of the market place, the irritations 


resulting therefrom are likely to contribute 
substantially to industrial unrest.” 

The settlement of these questions identi- 
fies and gives stability to the bargaining 
agent—a prerequisite to successful bargain- 
ing. Both federal and state policies designed 
to promote collective bargaining are furthered 
by governmental action which identifies the 
bargaining agent. The NLRB, continually 
aware of budgetary limitations,“ should be 
favorably impressed with the opportunities 
for using state personnel and funds in the 
implementation of the federal policy. Where 
state legislatures have indicated their will- 


ingness to pursue such a course, there 
should be little doubt that the path of 
wisdom lies in promoting state partici- 


pation, Of course, if partial cession becomes 
a reality, the pressures on state legislatures 
to revise their statutes to take up the re- 
maining areas of labor problems would be 
considerably increased. As matters stand 
today, with state boards virtually impotent, 
there is little incentive for state participation. 

However, for partial cession to be effec- 
tive, it must be feasible. If the NLRB and 
state agencies must spend too much time 
determining where cession is permissible 
and if the validity of any partial cession is 
constantly made an issue before state 
agencies, lower courts and the United States 
Supreme Court, then it may be that nothing 
substantial would be gained by cession. 
The Supreme Court has never passed on 
the Board interpretation of Section 10(a) or 
on any cession agreement. Therefore, we 
can confidently expect at least one test case 
if cession is attempted. If the Supreme 
Court takes the position that each case 
under a cession agreement must be deter- 
mined on its facts, then an opportunity for 
almost endless debate over the validity of 
cession agreements becomes possible. Such 
a debate might become a preoccupation of 
state courts, rivaling the attention they 
lavished on the now-defunct free-speech doc- 
trine of Thornhill v. Alabama.“ If, however, 
the Supreme Court is willing to pass on the 
scope of a cession grant and foreclose a 
case-by-case evaluation of the cession agree- 


* The jurisdictional yardsticks leave much to 
be desired in terms of administrative conveni- 
ence and efficiency. The dollar-volume-of-inter- 
state-business test seems to be a hand-me-down 
from the days when the constitutional issue of 
whether the employer was engaged in interstate 
commerce was a matter of controversy. Now 
that this question has been substantially settled 
in favor of federal power, a re-examination of 
the dollar-volume test is calied for. 

*See the NLRB’'s eleventh annual report 
(1946), at pp. 1-2, 80 Monthly Labor Review 
568 (1957), which indicates that, in 1956, less 
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than 10 per cent of strikes were due to organiza- 


tional activity. See Millis and Brown, From the 
Wagner Act to Taft-Hartley (1950), pp. 91-92. 

* See footnote 3. 

47 2 LABOR CASES { 17,059, 310 U. S. 88 (1940), 
classed peaceful picketing with free speech 
under the Constitution, thus giving it a pre- 
ferred position. This doctrine, whittled away 
by a series of Supreme Court decisions in the 
late forties and early fifties, was finally over- 
ruled in International Brotherhood of Team- 
sters, Local 695 v. Vogt, Inc., 32 LABOR CASES 
{ 70,770, 354 U. S. 284 (1957). 
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ment, the opportunities for effective cession 
agreements are increased. 


Considerable light is shed on this problem 
by examining the opinions of the court in 
the Guss case.“ The majority took the posi- 
tion that the only way in which a state 
could act in a peaceful labor dispute cov- 
ered by Taft-Hartley was through cession 
by the NLRB under Section 10(a).” The 
dissenters concluded that there were two 
ways in which the states could act. One 
was by cession; the other was in case of 
NLRB inaction which did not reflect a sub- 
stantive policy position.” They maintained 
that Section 10(a) dealt only with condi- 
tions for cession, but did not preclude state 
action not based on cession. This argument 
has its difficulties because of the implica- 
tion of the Garner decision that union ac- 
tivity which is not prohibited by Taft- 
Hartley is protected." There is relatively 
little union activity which is neither pro- 
tected nor prohibited by Taft-Hartley. After 
Garner, then, it is difficult to find a case in 
which there is no expression of federal 
policy. On this point, the dissenting opinion 
sounds like an understatement. Justice 
Burton wrote that “substantive provisions 
of the Act may limit the actions of the 
States But the States are not de- 
prived of all power to act.”™ If the theory 
of Garner is accepted, along with the thesis 
of the Arkansas Oak Flooring case—that the 
act creates federal rights independent of 
NLRB enforcement—then the real issue is 
what body shall have the opportunity to 
implement the national policy. 

On this issue, the language of Section 
10(a) speaks persuasively. The state instru- 
mentality, to qualify, must agree in advance 
to honor the federal policy. A check on the 
performance of this agreement is provided 
through the power of the NLRB to with- 
hold or withdraw from cession agreements. 
The existence of the NLRB as a screening 
body avoids the necessity for the Supreme 
Court, through certiorari proceedings, con- 
tinually to determine the “compliance status” 
of state laws and agencies. The alternative 


would put the Supreme Court in the un- 
enviable position of having to determine the 
result which the NLRB would have reached 
in any case which is handled by a state 
agency under a cession agreement. This 
alternative was specifically rejected by Chief 
Justice Warren in the Fairlawn case," a com- 
panion to Guss. Thus it may be concluded 
that the present court is prepared to recog- 
nize that the determination of the consist- 
ency requirement of Section 10(a) is an 
area where the NLRB is entitled to some 
deference. This enhances the likelihood that 
the Court will be willing to pass generally 
on any cession agreement, examining it 
only for abuse of NLRB discretion. 


With these considerations in mind, it re- 
mains only to examine the relevant state 
statutes, with a view to making a preliminary 
determination of the areas in which cession 
seems possible under a modified construc- 
tion of Section 10(a). The entire discussion 
will be concerned with cession in the no 
man’s land, where—absent cession—there 
will be no state action. 


STATE ACTS EXAM!NED 


In general, when the concept that a 
cession agreement must cede total subject- 
matter jurisdiction is rejected, the oppor- 
tunities for effective cession agreements in 
a significant group of states seem to open 
up. Many problems will arise, however, 
because of special language and interpreta- 
tion of state acts. It is beyond the scope 
of this paper to examine exhaustively all of 
the relevant state statutory material in light 
of the concept of partial cession developed 
here. Many of the basic problems of the 
cession agreement must be worked out by 
officials of the federal Board and the state 
board. However, we shall examine some of 
the general features of relevant state laws 
to develop a framework within which ces- 
sion agreements can be consummated and 
to indicate some of the problems which may 
be faced. For depth analysis of the opera- 
tion of the state labor relations acts, see 
Killingsworth, State Labor Relations Acts 


* Cited at footnote 4. 

*# Guss, cited at footnote 4, at p. 9. 

%° Guss, cited at footnote 4, at pp. 12-19. 

51 Cited at footnote 15, at p. 499: ‘‘The detailed 
prescription (in Taft-Hartley) of a procedure for 
restraint of specified types of picketing would 
seem to imply that other picketing is to be free 
of other methods and sources of restraint. For 
the policy of the National Labor Management 
Relations Act is not to condemn all picketing, 
but only that ascertained by its prescribed proc- 
esses to fall within its prohibition. Otherwise, 
it is implicit in the act that the public interest 
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is served by the freedom of labor to use the 
weapon of picketing... ."’ 

= Guss, cited at footnote 4, at p. 15. 

53 Meat Cutters, Local 427 v. Fairlawn Meats, 
32 LABOR CASES { 70,564, 353 U. S. 20, 24 (1957): 
‘‘We add that Congress did not leave it to state 
labor agencies, to state courts, or to this Court 
to decide how consistent with federal policy 
State law must be. The power to make that 
decision in the first instance was given to the 
National Labor Relations Board, guided by the 
language of the proviso to § 10(a).”’ 
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(1948), and Katz, “Two Decades of State 
Labor Legislation: 1937-1957.” ™ 

All jurisdictions which have passed labor 
relations acts have agreed with the principle 
that collective bargaining is to be encour- 
aged.” They have all agreed with the 
principle of exclusive representation of a 
unit by a representative selected by a 
majority.” They have all agreed that the 
unit determination is not to be left to bar- 
gaining between the parties™ but, rather, is 
appropriate for decision by an administra- 
tive agency. Several of them agree that for 
some period of time, the union chosen by 
the employees is to be free from the un- 
stabilizing factor of another election,™ that 


an election may be set aside under some cir- 
cumstances ™ and that run-off elections pose 
special problems.” 

They have all adopted the Wagner Act 
philosophy protecting employee rights ex- 
pressed in Section 7," and many have added 
the Taft-Hartley provision which not only 
guarantees the self-organization, 
but right to such 


activities.® 


right to 


also the refrain from 


2 


They have denominated certain employer 
conduct as unfair labor practices and, in the 
main, have agreed with the federal statutory 
provisions found in Section 8(a)(1), (2), 
(4) and (5) of Taft-Hartley.” They have 


58 Labor Law Journal 747 (November, 1957). 

*% Colorado Revised Statutes, Ch. 8), Art. 5, 
Sec. 1 (1954): Connecticut General Statutes, 
Sec. 7391(1) (1949): Laws of Hawaii, Series A-68, 
Ch, 72A, Sec. 4159.06 (1945); Massachusetts 
Laws Annotated, Ch. 150A, Sec. 1 (1950); Min- 
nesota Statutes, Ch. 179, Sec. .10(1) (1953): 
New York Laws Annotated, Tit. 30, Art. 20, 
Sec. 700 (1948): Oregon Revised Statutes, Ch. 
622, Secs. .610(1) and .620 (1953); Pennsylvania 
Statutes Annotated, Tit. 43, Sec. 2112 (1952): 
Laws of Puerto Rico Annotated, Tit. 29, Sec. 62 
(1955): Rhode Island, Laws, 1941, Ch. 1066, Sec. 
1; Utah Code Annotated, Tit. 34, Ch. 1, Sec. 1 


(1953); Wisconsin Siatutes, Tit. 13, Ch. 111, 
Sec. .01 (1953). 
% Colorado Revised Statutes, Ch. 80, Art. 5, 


Sec. 2(5)-(6) (1954); Connecticut General Stat- 
utes, Sec. 7393(1) (1849): Laws of Hawaii, 
Series A-68, Ch. 72A, Sec. 4150 07(1) (1945): 
Massachusetts Laws Annotated, Ch. 150A, Sec. 
5(a) (1950); Minnesota Statutes, Ch. 179, Sec. 
-16(1) (1953): New York Laws Annotated, Tit. 
30, Art. 20, Sec. 705(1) (1948): Oregon Revised 
Statutes, Ch. €62, Sec. .630(1) and (3) (1953); 
Pennsylvania Statutes Annotated, Tit. 43, Sec. 
211.7(a) (1952): Laws of Puerto Rico Annotated, 
Tit. 29, Sec. 66(1) (1955): Rhode Island, Laws, 
1941, Ch. 1066, Sec. 6.1; Utah Code Annotated, 
Tit. 34, Ch. 1, Sec. 9(a) (1953): Wisconsin Stat- 
utes, Tit. 13, Ch. 111, Sec. .05(1) (1953). 

5? Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 2(6) (1954): Connecticut General Statutes, 
Sec. 7393(2) (1949): Laws of Hawaii, Series A-68, 
Ch. 72A, See. 4150 03(6) (1945); Massachusetts 
Laws Annotated, Ch. 150A, Sec. 5(b) (1950); 
Minnesota Statutes, Ch. 179, Sec. .16(2) (1953): 
New York Laws Annotated, Tit. 30, Art. 20, 
Sec. 705(2) (1948): Oregon Revised Statutes, Ch. 
662, Sec. .630(1) (1953): Pennsylvania Statutes 
Annotated, Tit. 43, Sec. 211.7(b) (1952): Laws 
of Puerto Rico Annotated, Tit. 29, Sec. €6(2) 
(1955): Rhode Istand, Laws, 1941, Ch. 10€6, 
Sec. 62: Utah Code Annotated, Tit. 34, Ch. 1, 
Sec. 9(b) (1953); Wisconsin Statutes, Tit. 13, 
Ch. 111, Sec. .02(6) (1953). 

58 Minnesota (Minnesota Statutes, Ch. 179, Sec. 
.05 (1953)): Oregon (Oregon Revised Statutes, 
Ch. 662, Secs. .630(1) and (3) (1953)): Penn- 
sylvania (Pennsylvania Statutes Annotated, Tit. 
43, Sec. 211.7(c) (1952)): Rhode Island (Rhode 
Island, Laws, 1941, Ch. 1066, Sec. 615). 

% Colorado (Colorado Revised Statutes, Ch. 80, 
Art. 5, Sec. 5(4) (1954)); Hawaii (Laws of Ha- 
waii, Series A-68, Ch. 72A, Sec. 4150.07(4) 
(1945)); Oregon (Oregon Revised Statutes, Ch. 
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662, Sec. .710(2) (1953)): Wisconsin (Wisconsin 
Statutes, Tit. 13, Ch. 111, Sec. .05(4) (1953)). 


* Connecticut (Connecticut General Statutes, 
Sec. 7393(6) (1949)): New Ycrk (New Ycrk 
Laws Annotated, Tit. 30, Art. 29. Sce. 705(5) 


(1918)): Rhode Island (Rhode Island, Laws, 
1941, Ch. 1066, Sec. 615); Wisconsin (Wisconsin 
Statutes, Tit. 13, Ch. 111, Sec. .05(3m) (1953). 


* Connecticut (Connecticut General Statutes, 
Sec. 7391(1) (1949)): Massachusetts (Massa- 
chusetts Laws Annotated, Ch. 150A, Sec. 3 


(1950)): New York (New York Laws Annotated, 
Tit. 39, Art. 20, Sec. 703 (1948)): Pennsylvania 
(Pennsy!vania Siatutes Annotated. Tit. 43. Sec. 
211.5 (1952)); Puerto Rico (Laws of Puerto Rico 
Annotated, Tit. 23, Sec. 65 (1955)): Rhode Is- 
land (Rhode Island Laws, 1941, Ch. 1065, Sec. 4). 

®= Colorado (Colorado Revised Statutes, Ch. 89, 
Art. 5, Se~. 4 (1954)): Hawaii (Laws of Hawaii, 
Series A-68, Ch. 72A, Sec. 4150.06 (1945)): Min- 
nesota (Minnesota Statutes, Ch. 179, Sec. .10 
(1953)): Oregon (Oregon Revised Statutes, Ch. 
662, Sec. .620 (1953)): Utah (Utah Code An- 
notated, Tit. 34, Ch. 1, Sec. 7 (1953)): Wisconsin 
(Wisconsin Statutes, Tit. 13, Ch. 111, Sec. .04 
(1953) ). 

® The following state statutory provisions ap- 
pear to be the equivalent of Taft-Hartley Sec 
8(a)(1): Colorado Revised Statutes, Ch. 80, Art 
5, Sec. 6(1)(a), (j)-(k) (1954): Connecticut Gen- 
eral Statutes, Sec. 7392(1)-(2) and (9)-(10) 
(1949): Laws of Hawaii, Series A-68, Ch. 72A, 
Sec. 4150.08(1)(a) and (j)-(k) (1945): Massachu- 
setts Laws Annotated, Ch. 150A, Sec. 4A(1) 
(1950): Minnesota Statutes, Ch. 179, Sec. .12(5)- 
(6) (1953): New York Laws Annotated, Tit. 30, 
Art. 20, Sec. 704(1)-(2) and (9)-(10) (1948): 
Oregon Revised Statutes, Ch. 662, Sec. 750 
(1953): Pennsylvania Statutes Annotated, Tit 
43, Sec. 211.6(1)(a) (1952): Laws of Puerto Rico 


Annotated, Tit. 29, Sec. 69(1)(a) (1955): Rhode 
Island, Laws, 1941, Ch. 1066, Sec. 5.1-.10: Utah 
Code Annotated, Tit. 34, Ch. 1, Sec. 8(1)(a) 


(1953): Wisconsin Statutes, Tit. 13, Ch. 111, Sec 
.06(1)(a) and (j)-(k) (1953) 

The following are equivalent to Taft-Hartley 
Sec. 8(a)(2): Colorado Revised Statutes, Ch. 80 
Art. 5, Sec. 6(1)(b) (1954): Connecticut General 
Statutes, Sec. 7392(3) (1949): Laws of Hawaii, 
Series A-68, Ch. 72A, Sec. 4150.08(1)(b) (1945); 
Massachusetts Laws Annotated, Ch. 150A, Sec 


4A(2) (1950): New York Laws Annotated, Tit 
30, Art. 20, Sec. 704(3) (1948); Pennsylvania 
Statutes Annotated, Tit. 43, Sec. 211.6(1)(b) 


(1952); Laws of Puerto Rico Annotated, Tit. 29, 
(Continued on following page) 
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differed on the degree of union security al- 
lowed in their jurisdictions™ but, aside 
from that, they have accepted the Section 
8(a)(3) provision of Taft-Hartley also.” 


Many of them have adopted certain unfair 
labor practice provisions on the part of 
unions, but the language variation between 
the state acts and the federal law in this 
area is considerable.” Considering that the 
employer unfair labor practice provisions 
have been part of federal law for 22 years, 
while the union unfair practice provisions 
have been in effect for only ten, this dis- 
crepancy is not surprising. 

This high degree of similarity did not 
elude the officials of the NLRB after 1947. 
In fact, then-Chairman Denham prepared 
a report on the labor laws of 48 states, 
which he submitted to the Senate Com- 
mittee on Labor and Public Welfare in 
1949. A perusal of this document—with 
special reference to the States of Colorado, 
Connecticut, Minnesota, New York, Pennsyl- 
vania, Rhode Island and Wisconsin—dis- 
closes that the NLRB was certainly aware 
of this high degree of similarity in approach 


between the state and federal statutory pat- 


terns which we have been discussing.” The 
significance of this degree of similarity for 
cession purposes under Section 10(a) was 
completely missed, due to the related con- 
cepts that cession must be of jurisdiction 
over the “person” and that Section 10(a) 
required substantial identity of federal and 
state acts. 


General Framework 


Even when the substantial-identity test 
is stripped away and the more pragmatic 
approach in terms of cession of subject- 
matter jurisdiction suggested ‘earlier in this 
paper is adopted, many difficult problems 
remain before signatures can be affixed to 
cession agreements. These problems do 
stem from the fact that there is no state 
statute which can be placed beside the fed- 
eral statute and leave a doubt as to which 
is the Taft-Hartley Act. 


The resolution of these difficulties, which 
differ in each state, is not the function of 
this paper. However, it is necessary to 
develop some working hypotheses—some 


(Footnote 63 continued) 

Sec. 69(1)(b) (1955); Rhode Island, Laws, 1941, 
Ch. 1066, Sec. 5.3; Utah Code Annotated, Tit. 34, 
Ch. 1, Sec. 8(1)(b) (1953); Wisconsin Statutes 
Annotated, Tit. 13, Ch. 111, Sec. .06(1)(b) (1953). 

The following are equivalent to Taft-Hartley 
Sec. 8(a)(4): Colorado Revised Statutes, Ch. 80, 
Art. 5, Sec. 6(1)(h) (1954); Connecticut General 
Statutes, Sec. 7392(8) (1949); Laws of Hawaii, 
Series A-68, Ch. 72A, Sec. 4150.08(1)(h) (1945); 
Massachusetts Laws Annotated, Ch. 150A, Sec. 
4A(4) (1950); Minnesota Statutes, Ch. 179, Sec. 
-12(4) (1953); New York Laws Annotated, Tit. 
30, Art. 20, Sec. 704(8) (1948); Pennsylvania 
Statutes Annotated, Tit. 43, Sec. 211.6(1)(d) 
(1952); Laws of Puerto Rico Annotated, Tit. 29, 
Sec. 69(1)(h) (1955); Rhode Island, Laws, 1941, 
Ch. 1066, Sec. 5.8; Utah Code Annotated, Tit. 
34, Ch. 1, Sec. 8(1)(f) (1953); Wisconsin Stat- 
utes, Tit. 13, Ch. 111, Sec. .06(1)(h) (1953). 

The following are equivalent to Taft-Hartley 
Sec. 8(a)(5): Colorado Revised Statutes, Ch. 80, 
Art. 5, Sec. 6(1)(d) (1954); Connecticut General 
Statutes, Sec. 7392(6) (1949): Laws of Hawaii, 
Series A-68, Ch. 72A, Sec. 4150.08(1)(d) (1945); 
Massachusetts Laws Annotated, Ch. 150A, Sec. 
4A(5) (1950); New York Laws Annotated, Tit. 
30, Art. 20, Sec. 704(6) (1948); Pennsylvania 
Statutes Annotated, Tit. 43, Sec. 211.6(1)(e) 
(1952); Laws of Puerto Rico Annotated, Tit. 29, 
Sec. 69(1)(d) (1955); Rhode Island, Laws, 1941, 
Ch. 1066, Sec. 5.6; Utah Code Annotated, Tit. 34, 
Ch. 1, Sec. 8(1)(d) (1953); Wisconsin Statutes, 
Tit. 13, Ch. 111, Sec. .06(1)(d) (1953). 

Minnesota enforces its unfair labor practice 
provisions through direct court action. See 
Katz, work cited at footnote 54, at p. 749. 

* Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 6(1)(c) (1954); Connecticut General Stat- 
utes, Sec. 7392(5) (1949): Laws of Hawaii, Series 
A-68, Ch. 72A, Sec. 4150.08(1)(c) (1945): Massa- 


chusetts Laws Annotated, Ch. 150A, Sec. 4A(3) 
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(1950); Minnesota Statutes, Ch. 179, Sec. .12(3) 
(1953); New York Laws Annotated, Tit. 30, Art. 
20, Sec. 704(5) (1948); Oregon Revised Statutes, 
662, Sec. .760 (1953); Pennsylvania Statutes An- 
notated, Tit. 43, Sec. 211.6(1)(c) (1952); Laws 
of Puerto Rico Annotated, Tit. 29, Sec. 69(1)(c) 
(1955); Rhode Island, Laws, 1941, Ch. 1066, Sec. 
5.5: Utah Code Annotated, Tit. 34, Ch. 1, Sec. 
8(1)(c) (1953); Wisconsin Statutes, Tit. 13, Ch. 
111, Sec. .06(1)(c) (1953). 

* Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 6(1)(c) (1954); Connecticut General Stat- 
utes, Sec. 7392(5) (1949): Laws of Hawaii, Series 
A-68, Ch. 72A, Sec. 4150.08(1)(c) (1945); Massa- 
chusetts Laws Annotated, Ch. 150A, Sec. 4(A) (3) 
(1950); Minnesota Statutes, Ch. 179, Sec. .12(3) 
(1953); New York Laws Annotated, Tit. 30, Art. 
20, Sec. 704(4)-(5) (1948); Oregon Revised Stat- 
utes, Ch. 662, Sec. 750 (1953); Pennsylvania 
Statutes Annotated, Tit. 43, Sec. 211.6(1)(c) 
(1952); Laws of Puerto Rico Annotated, Tit. 29, 
Sec. 69(1)(c) (1955); Rhode Island, Laws, 1941, 
Ch, 1066, Sec. 5.4-.5; Utah Code Annotated, Tit. 
34, Ch. 1, Sec. 8(1)(c) (1953): Wisconsin Stat- 
utes, Tit. 13, Ch. 111, Sec. .06(1)(c) (1953). 

* Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 6(2)(a), (g) (1953); Laws of Hawaii, Series 
A-68, Ch. 72A, Sec. 4150.08(2)(a)-(b), (g) (1945); 
Massachusetts Laws Annotated, Ch. 150A, Sec. 
4A (1950): Minnesota Statutes, Ch. 179, Sec. 
.12(3) (1953): Oregon Revised Statutes, Ch. 662, 
Sec. 750 (1953); Laws of Puerto Rico Annotated, 
Tit. 29, Sec. 69(2)(b) (1955); Pennsylvania Stat- 
utes Annotated, Tit. 43, Sec. 211.6(2)(a), .6(2)(d) 
(1952): Utah Code Annotated, Tit. 34, Ch. 1, Sec. 
8(2)(a)-(b), (d) (1953); Wisconsin Statutes, Tit. 
13, Ch. 111, Sec. .06(2) (1953). See Katz, work 
cited at footnote 54, at pp. 753-757, 760-761 (1957). 

* Hearings, Senate Committee on Labor and 
Public Welfare on 8S. 249, 81st Cong., 1st Sess., 
Pt. 3, pp. 1140-1253 (1949). 
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fairly specific frames of reference within 
which these problems may be resolved. 
We shall explore such hypotheses, and give 
illustrations of their application: 


(1) The power of the administrator of 
the state agency to act at all comes from 
the state legislature. In the absence of 
state law, the state agency would not exist. 
Its structure and function are determined 
by state statute. It follows that where the 
federal statute affords opportunities for pro- 
tection and/or relief which are not ac- 
corded under state law, the administrator 
has no power to expand the coverage of the 
state statute by reference to the federal 
statute. 

Illustration: Two states, following the 
pattern which emerged under the Wagner 
Act,® allow the employer to file a repre- 
sentation petition only if he is faced with 
conflicting claims of two or more unions.” 
Taft-Hartley, of course, allows the employer 
to file if faced with a single claim.” Under 
the foregoing hypothesis, the administrator 
would be able to process employer claims 
only when he was faced with a conflict 
between unions. An employer who was 
faced with a claim of representation by a 
single union could not file in the state. The 
cession agreement would have to recognize 
this limitation. Within such limits, the 
applicable state statute would presumably 
remain “consistent” with the federal act. 
There would appear to be no effective way 
in which an employer faced with a single 
claim could object, since, by hypothesis, 
we are dealing with the no-man’s-land area 
and without cession there would be no 
opportunities at all for representation elections. 


(2) The power of the state administrator 
comes from the state law, but that state 
law is valid, in this no-man’s-land area, only 
so long as it does not afford protection or 
opportunity for relief which is denied for 


policy reasons in the federal statute. To 
the extent that state law purports to pro- 
vide such opportunities, the alternatives are 
a construction of the state law which would 
bring it into line with the federal act, a 
decision not to enforce those provisions of 
the state law which would conflict with the 
federal policy, or an abandonment of any 
hope of cession. The second alternative 
is the only one which requires some elabora- 
tion. The analogy would appear to be to 
a construction of a statute which is in part 
invalid for some constitutional infirmity. 
The standard doctrine applied by courts in 
such a situation seems to be that, if pos- 
sible, the remaining parts of the state act 
will be enforced if it is at all practical to do 
so." Practicality is measured ‘by whether 
the act will substantially accomplish the 
legislative purpose without the invalid pro- 
vision. The state agencies and the courts 
using this analysis may well be able to con- 
tract the coverage of the state act to the 
extent necessary to meet cession require- 
ments. Many of the state statutes have 
strongly worded separability provisions.” 


Illustration: Federal policy requires sepa- 
rate representation for plant guards.” None 
of the state acts impose such a requirement. 
To the extent that the administrator is un- 
able to exclude plant guards on the grounds 
that they are not employees or are separate 
craft," he still may be able to exclude them 
on the theory that the provision of the act 
which purports to make exclusion impossible 
cannot be given effect. 


(3) The fact that the consistency require- 
ment may prevent the state agency from 
performing all functions of the NLRB does 
not necessarily preclude cession if it is 
administratively convenient for the NLRB 
to perform the remaining function. 


Illustration: A number of state statutes 
provide that runoff elections shall be con- 


® Thirteenth annual report of the NLRB 
(1948), at p. 19. 

*® Connecticut (Connecticut General Statutes, 
Sec. 7393(4) (1949)): Utah (Utah Code Anno- 
tated, Tit. 34, Ch. 1, Sec. 9(c) (1953)). 

7 Taft-Hartley Act Sec. 9(c)(1)(B). 

™ See, for example, Mesaba Loan Company v. 
Sher, 203 Minn. 589, 282 N. W. 823 (1938): Gil- 
bertson v. Culinary Alliance & Bartenders’ 
Union, 27 LABOR CASES { 69,089, 204 Ore. 326, 282 
Pac. (2d) 632 (1955); Dation v. Ford Motor Com- 
pany, 314 Mich. 152, 22 N. W. (2d) 252 (1946); 
and see 11 American Jurisprudence, ‘‘Constitu- 
tional Law,’’ Sec. 156. 

™ Laws of Hawaii, Series A-68, Ch. 72A, Sec. 
4150.19 (1945); Massachusetts Laws Annotated, 
Ch. 150A, Sec. 11 (1950); New York Laws Anno- 
tated, Tit. 30, Art. 20, Sec. 714 (1948); Utah 
Code Annotated, Tit. 34, Ch. 1, Sec. 14 (1953); 
Rhode Island, Laws, 1941, Ch. 1066, Sec. 15. An 


Misinterpretation of Section 10(a) 


alternative to the analysis suggested in the text 
would be to hold that, once a state agency has 
been created to deal with labor matters and has 
been given power tc act by cession agreement 
from the NLRB, the combination of state and 
federal power creates in the state agency the 
power to behave as the NLRB itself would be- 
have, implementing all relevant provisions of 
the Taft-Hartley Act. This analysis is suggested 
by Testa v. Katt, 330 U. S. 386 (1947), as to the 
state judiciary. 

% Plant guards must be in a unit not repre- 
sented by a union which represents production 
and maintenance employees (Taft-Hartley Act 
Sec. 9(b)(3)). 

™ Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 2(6) (1954): Laws of Hawaii, Series A-68, 
Ch. 72A, Sec. 4150.03(b) (1945): Minnesota Stat- 
utes, Ch. 179, Sec. .16(2) (1953): Wisconsin 
Statutes, Tit. 13, Ch. 111, Sec. .02(6) (1953) 
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adlucted between the two highest nominees.” 
Presumably, this means that if the no-union 
choice is No. 2 in the election, the vote will 
be between the union which placed first and 
that which placed third. Assuming that an 
interpretation of the state act which would 
include the no-union choice as a “nominee” 
is not permissible, this provision seems 
clearly inconsistent on its face and in effect 
with the federal statute which requires the 
runoff to be between the two highest choices.” 
Therefore, in those few cases where this 
problem arises, the state agency would be 
unable to conduct the runoff. (Hypothesis 
No. 1 requires this result: The federal stat- 
ute may not “add to” state jurisdiction.) 
However, it would be extreme to assert 
that cession agreements could not be made 
because the few runoff elections could not 
be conducted by the state agency. Since 
the cession agreement would come before 
any election, however, it is necessary to 
consider the contingency that a runoff may 
be required. The alternatives in that event— 
aside from no cession—are (1) no certifica- 
tion whatever by the state agency (in such 
a case, the parties are, in the no man’s land, 
in the same position they would be if the 
state had never acted; (2) the possibility 
that the NLRB might, at this point, step 
in and conduct the runoff election (this 
would not require an extreme effort by the 
federal board and could be accomplished 
by an amendment to their yardsticks, taking 
account of this specific problem). 

The discriminating use of these three 
hypotheses should do much to clarify the 
problems of working out specific cession 
agreements. The opportunities for the in- 
terpretation of state acts in accordance 
with these hypotheses seem considerably 
increased in those jurisdictions which (1) 
grant to their agencies a considerable rule- 
making and interpreting function” and/or 
(2) expressly or impliedly confer power 


upon the state agency to enter into cession 
agreements with the NLRB.* 


Representation Questions 


Within this framework we shall examine 
some typical problems arising from the statu- 
tory language found in many state labor rela- 
tions acts. We shall first consider the 
matter of representation proceedings, on 
the hypothesis that one of the most vital 
functions which the government can per- 
form in furtherance of collective bargaining 
is to provide a mechanism for identification 
of the bargaining agent and to establish 
its scope. The underlying assumption is 
that the NLRB may cede jurisdiction over 
representation questions to state agencies 
without ceding jurisdiction over unfair labor 
practices. 

At last count, there were 12 jurisdictions 
which had significant, co-ordinated labor 
relations statutes to be implemented by an 
administrative agency. They are Colorado, 
Connecticut, Hawaii, Massachusetts, Minne- 
sota, New York, Oregon, Pennsylvania, 
Puerto Rico, Rhode Island, Utah and Wis- 
consin.” Michigan and Kansas have _ in- 
tegrated acts, but implementation is limited 
to ordinary judicial proceedings.” 


All of these jurisdictions, as previously 
indicated, have adopted the majority rule 
exclusive representation approach; all pro- 
vide for administrative determination of an 
appropriate unit.“ Four jurisdictions make 
the employer-wide unit prima-facie appro- 
priate, but allow craft severance elections. 
The majority in any craft, department, divi- 
sion or plant may vote for and secure 
separate representation.” This provision seem- 
ingly limits the power of the state board 
more than the federal act limits the federal 
Board.” However, craft severance has 
become the Board rule as a result of the 


% Connecticut General Statutes, Sec. 7393(6) 
(1949) ; New York Laws Annotated, Tit. 30, Art. 
20, Sec. 705(5) (1948); Rhode Island, Laws, 1941, 
Ch. 1006, Sec. 6.5. 

% Taft-Hartley Act Sec. 9(c)(3). 

™ Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 9 (1954); Connecticut General Statutes, Sec. 
7333(5) (1949): Laws of Hawaii, Series A-68, Ch. 
7T2A, Sec. 4150.11 (1945); Massachusetts Laws 
Annotated, Ch. 150A, Sec. 5(c) (1950); Minne- 
sota Statutes, Ch. 179, Sec. 5 (1953); New York 
Laws Annotated, Tit. 30, Art. 20, Secs. 705(4) 
and 703(7) (1948); Oregon Revised Statutes, Ch. 
662, Sec. 630(2) (1953); Laws of Puerto Rico 
Annotated, Tit. 39, Sec. 64(f) (1952): Pennsyl- 
vania Statutes Annotated, Tit. 43, Sec. 211.4(f) 
(1952); Rhode Island, Laws, 1941, Ch. 1066, Sec. 
3.6; Utah Code Annotated, Tit. 34, Ch. 1, Sec. 
6(a) (1953); Wisconsin Statutes, Tit. 13, Ch, 111, 
Sec. .09 (1953). 


7% Massachusetts Laws Annotated, Ch. 150A, 
Sec. 10(b) (1950): Laws of Fuerto Rico Anno- 
tated, Tit. 29, Sec. 75 (1955); Pennsylvania Stat- 
utes Annotated, Tit. 43, Sec. 211.4(g) (1952). 

7 See footnote 5. 

% See Katz, work cited at footnote 54, at pp. 
749-750. The Kansas statute requires the state 
labor commissioner to adopt rules and regula- 
tions concerning the conduct of representative 
elections. The broad terms of such a power, if 
valid, may allow the administrator to structure 
rules parallel to those of the federal act (Kansas 
General Statutes Annotated, Secs, 44-801, 44-815 
(1953). 

81 See footnotes 55 and 57. 

® See footnote 74. 

83 Taft-Hartley Act Sec. 9(b). 
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American Potash decision;™ thus, in practice, 
there is little in conflict between the federal 
and state provisions. 

Four states exclude supervisory employees 
from the bargaining unit by statute.” In 
those states where such employees are not 
excluded, the administrators may invoke 
Hypothesis No. 2 to exclude them,” unless 
they can be otherwise excluded. 


None of the states have a special sepa- 
rate unit provision for plant guards.” How- 
ever, it is possible within the general 
formulation of state laws suggested above, 
construed in the light of federal laws, to 
consider guards as members of a craft and 
give them separate unit representation or, in 
the alternative, to exclude them from the 
bargaining unit on grounds of maintaining 
the operation of the act. 

Professional employees receive, federally, 
a peculiar treatment. Prima facie they are 
excluded from a unit which includes produc- 
tion and maintenance employees unless they 
vote to come into such a unit by majority.” 
No state has such a provision. A part of 
this problem may be solved in those states 
which exclude “executive” personnel from 
the definition of employees. Otherwise, it 
seems possible for the state administrator 
to take the position that (1) professionals 
are not prima facie part of an appropriate 
unit, basing his reasoning on Hypothesis 
No. 2;” (2) prima facie they are entitled to 
separate represenfation, as a division or 
craft, and thus conduct an election. If the 
majority in the election do vote for inclu- 
sion in the larger unit, the administrator 
may so certify. If not, they are either sepa- 
rately represented or not represented at all. 


The showing of interest of 30 per cent 
required by the NLRB under the federal act 
to entitle employees or their representatives 
to secure a representative election” is 


overtly required in only one state.” The 
state administrator may be able to require 
such a showing without statute or this pro- 
vision may well be considered as procedural 
only, since it is based on notions of admin- 
istrative economy of effort rather than on 
any substantive policy; if a state is willing 
that its facilities be invoked by a lesser 
showing, or by no showing at all, there 
seems no interference with federal policy. 

The inability of employers faced with a 
single claim of representation to petition 
for an election in a few states, and the 
possible avoidance of any adverse conclu- 
sions as a result of such interpretation, 
were discussed above.” 

The federal act requires a secret-ballot 
election.” This method is permitted in most 
states,“ but required in few.” The admin- 
istrator presumably has the power from the 
state law to exercise his discretion in favor 
of a secret-ballot election. Some states per- 
mit an election to be set aside for “suffi- 
cient cause.” Presumably, this phase is 
susceptible to an interpretation in accord- 
ance with NLRB standards. Some states 
give a statutory election bar of one year, 
equivalent to Taft-Hartley.” In others, such 
a construction appears permissible.” 

The net conclusion is that no prel'minary 
analysis, cession of jurisdiction over repre- 
sentative questions appears possible in vir- 
tually all of the states with labor relations 
acts. 


Employer Unfair Labor Practices 


Unfair labor practice provisions of state 
acts pose different problems. As previously 
indicated, all state statutes have at least the 
equivalent of Section 7 of the Wagner Act, 
guaranteeing employees the right to en- 
gage in concerted activities for their mutual 
aid and protection.” A number of states 


%§ 107 NLRB 1418 (1954). See the twenty-first 
annual report of the NLRB (1956), at pp. 54-57. 

% Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 2(3) (1954): Laws of Hawaii, Series A-68, 
Ch. 72A, Sec. 4150.03(3) (1945); Minnesota Siat- 
utes, Ch. 179, Sec. .05 (1953): Wisconsin Stat- 
utes, Tit. 13, Ch. 111, Sec. .02(3) (1953). 

86 See text at footnote reference 73. 

81 See footnote 73. 

88 Taft-Hartley Act Sec. 9(b)(1). 

8* See text at footnote 73. 

*® Twentieth annual report of 
(1955), at p. 12. 

® Puerto Rico (Laws of Puerto Rico Anno- 
tated, Tit. 29, Sec. 66(3) (1955) (requires a 
showing of 20 per cent)); Pennsylvania (Penn- 
sylvania Statutes Annotated, Tit. 43, Sec. 211.7 
(c) (1952) (requires such a showing only where 
individual employees file)). 

* See text at footnote reference 68. 

% Taft-Hartley Act Sec. 9(c)(1). 


the NLRB 
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* Massachusetts Laws Annotated, Ch 150A, 
Sec. 5(c) (1950); Minnesota Statutes, Ch. 179, 
Sec. .16(2) (1953): New York Laws Annotated, 
Tit. 30, Art. 20, Sec. 705(3) (1948): Laws of 
Puerto Rico Annotated, Tit. 29, Sec. 66(3) 
(1955); Pennsylvania Statutes Annotated, Tit. 
43, Sec. 211.7(c) (1952): Rhode Island, Laws, 
1941, Ch. 1066, Sec. 6.3: Utah Code Annotated, 
Tit. 34, Ch. 1, See. 9(c) (1953). 

* Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 5(2) (1954): Connecticut General Statutes, 
Sec. 7393(4) (1949): Laws of Hawaii. Series A-68, 
Ch. 72A, Sec. 4150.07(2) (1945): Oregon Revised 
Statutes, Ch. 662, Sec. .630(1) (1953): Wisconsin 
Statutes, Tit. 13, Ch. 111, Sec. .05(2) (1953). 

* See footnote 59. 

* See footnote 58. 


* This would seem to follow from the rule- 
making power granted to many agencies. See 
footnote 77. 

*” See footnote 61. 
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also have the additional Taft-Hartley provi- 
sion guaranteeing the right to refrain from 
such activities. The states with the Wag- 
ner type of Section 7 are not precluded 
from participating in the cession agreement. 
Only those cases, however, may be ceded 
where the right to engage in union activities 
is challenged by employer conduct. In 
other words, the cession agreement must 
be limited to those cases where the em- 
ployee interest is recognized in the state act. 


Regardless of the type of Section 7 in the 
state act, most of the states have the equiva- 
lent—if not the language—of Section 8(a) (1), 
(2), (4) and (5) of Taft-Hartley, dealing 
with employer interference, restraint or 
coercion; employer domination of unions; 
discrimination for giving testimony under 
the act; and refusing to bargain.” It would 
seem that jurisdiction over these types of 
cases could be easily ceded. Greater variety, 
however, is found when the state equivalent 
of Section 8(a)(3), discrimination for en- 
gaging in union activities, is considered. 
The difference lies not in the principle pre- 
cluding employer discrimination,” but rather 
in the scope of allowable union security 
agreement. None of the acts adopt the 
union shop proviso of Taft-Hartley. They 
tend to allow the closed shop, some of 
them only after an affirmative vote of the 
employees. The alternatives available in this 
area to make cession feasible seem to be two: 


(1) The state could be ceded jurisdiction 
over claims of employer discrimination which 
did not involve the enforcement of a union 
security agreement. As to the remaining 
claims, they would simply be uncovered, 
and those employees would be no worse off 
than they are under the no-man’s-land 
situation. 

(2) The administrator might refuse to 
recognize as an employer defense to a Sec- 
tion 8(a)(3)} equivalent charge that the em- 
ployer had acted in accordance with a 
federally unlawful union security agreement. 


Utilizing the theory of the Arkansas Oak 
Flooring case™ that federal law is a grant 
of federal substantive rights, he might find 
that provision unenforceable and, thus, un- 
usable as a defense by an employer. 


Some of the acts govern types of em- 
ployer conduct not covered by Taft-Hartley. 
According to Hypothesis No. 2, the ces- 
sion agreement could not reach them, and 
these provisions would remain unenforceable. 


Union Unfair Labor Practices 


As to these practices, the picture is more 
confused. Some of the acts have no provi- 
sions whatever. Some have provisions en- 
compassing conduct which would be violative 
of Section 8(b)(1)(a) restraint or coercion 
provisions of Taft-Hartley,” and cession 
might be possible. None of the acts impose 
an obligation to bargain on the union; few 
have the equivalent of Section 8(b)(2), 
since they recognize broader scope for union 
security agreement. As to the statutory 
morass which is Section 8(b)(4), a number 
prohibit “secondary” union action; if the 
phrase could be considered the equivalent 
of Section 8(b)(4), enforcement is pos- 
sible. The variations in language are so 
extensive that generalization is most difficult. 


The problem of the method of enforce- 
ment of unfair labor practice provisions 
must be briefly noted. We have excluded 
consideration of those states which use only 
the traditional law, equity and crime sanc- 
tions as not satisfying the “agency” require- 
ment of Section 10(a)’”. The author tends 
to the view, expressed by both Killings- 
worth’ and Katz, that the use of the 
“private” remedy tends to be ineffective. 
However, there remain, according to Katz’s 
analysis, two types of enforcement me- 
chanisms. One type, which predominates, 
follows the NLRB pattern of agency initia- 
tive, keyed off by private complaint.” The 
other treats the agency as “quasi-judicial,” 


1 See footnote 62. 

#1 See footnote 63. 

12 See footnote 65. 

83 See footnote 64 and Katz, work cited at 
footnote 54, at pp. 757-759. 

1% Cited at footnote 33. 

1% Colorado Revised Statutes, Ch. 80, Art. 5, 
Sec. 6(2)(a) (1953); Laws of Hawaii, Series 
A-68, Ch. 72A, Sec. 4150.08(2)(a)-(b) (1945); 
Massachusetts Laws Annotated, Ch. 150A, Sec. 
4A (1950): Minnesota Statutes, Ch. 179, Sec. 
.12(3) (1953); Oregon Revised Statutes, Ch. 662, 
Sec. .750 (1953): Laws of Puerto Rico Annotated, 
Tit. 29, Sec. 69(2)(b) (1955); Pennsylvania Stat- 
utes Annotated, Tit. 43, Sec. 211.6(2)(a), (d) 
(1952): Utah Code Annotated, Tit. 34, Ch. 1, Sec. 
8(2)(a)-(b) (1953); Wisconsin Statutes, Tit. 13, 
Ch. 111, Sec. .06(2) (1953). 
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#6 Colorado Revised Statutes, Ch. 80, Art. 5, 
See. 6(2)(a) (1953): Laws of Hawaii, Series 
A-68, Ch. 72A, Sec. 4150.08(2)(g) (1945); Minne- 
sota Statutes, Ch. 179, Sec. .12(3) (1953): Penn- 
sylvania Statutes Annotated, Tit. 43, Sec. 211.6 
(2)(d) (1952); Utah Code Annotated, Tit. 34, 
Ch. 1, Sec. 8(2)(d) (1953); Wisconsin Statutes, 
Tit. 13, Ch. 111, Sec. .06(2) (1953). 

7 See footnote 80. 

18 Killingsworth, work cited above, 
131-173. 

1 Katz, work cited at footnote 54, at p. 750. 

1 At pp. 748-749. The jurisdictions are Con- 
necticut, Massachusetts, New York, Oregon, 
Puerto Rico, Rhode Island and Utah. 


at pp. 
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and denies it the power to investigate 
and/or attempt to secure voluntary settle- 
ments. These proceedings lie in the hands 
of private litigants, who are free on their 
own motion to withdraw complaints.” If 
all the other requisites for satisfying the 
proviso to Section 10(a) may be found, it is 
doubtful if this difference in procedure 
should justify the denial of cession. 

The settlement rate of the NLRB now 
runs at about 90 per cent.” It is difficult 
to determine if the rate would be lower 
without the efforts to secure settlement 
which do take place and, if so, how much 
lower such settlement rate would be. In 
the absence of data indicating that the 
rate would be substantially lower, cession seems 
appropriate in this group of jurisdictions. 


The net conclusion seems to be that most 
of the state acts may be interpreted to per- 
mit cession in certain areas of employer 
unfair labor practices, and perhaps in some 
areas of union unfair labor practices. The 
irony arising from an examination of the 
state statutes is that the Utah act™ seems 
to provide a framework in which cession 
would be accomplished with relative ease— 
and, it will be remembered, the Guss case 
arose out of a decision of the Utah Labor 
Relations Board. 

The consequence of the “partial cession” 
concept in the unfair labor practice area 
would be that the states would apply their 
own policy even if that policy, when broadly 
viewed, differed from the federal act. But 
the application of state policy would only 
take place in those areas where Taft-Hartley 
would produce the same result as the state 
statute. This represents, in the last analysis, 
a compromise between the position of total 
federal power and that which would give 
the states total freedom of action. The com- 
promise allows the states to vary the im- 
plementation of federal policy by selecting 
those areas of federal law which they are 
willing to implement. At the same time, 
the NLRB is free to decide how much of 
its job it can allow the states to do. 


The foregoing is not intended as conclu- 
sive proof that cession agreements are possible 
in each of the jurisdictions studied. Many 
decisions must be made by persons inti- 
mately familiar with the workings of the 
local and federal agencies.“* I have at- 


tempted to point out a method for preserving 
the operation of state agencies under state 
law, while at the same time insuring that 
the broad contours of national policy are 
not violated. A resolution of the no-man’s- 
land problem which involves assertion of 
NLRB jurisdiction to the constitutional 
limit seems unlikely, if not unwise. A reso- 
lution of the problem which permits the 
states to act according to their own policies 
if the NLRB will not act would create the 
opportunity for extensive deviation from 
the national pattern for settlement of labor- 
management relations which we have worked 
with for 22 years with relative success. 


CONCLUSION 


The argument may be summed up as 
follows: 

(1) The cession provision of Taft-Hartley 
permits cession on the basis of selected 
subject-matter jurisdiction. This possibility 
has been totally ignored by government 
officials who unnecessarily have insisted 
that states can be ready for cession only if 
their acts correspond fully to Taft-Hartley. 


(2) Because state acts do vary from 
Taft-Hartley, many problems of construc- 
tion of state law arise in determining if 
the provisions of state law may be deemed 
consistent with federal law. In many cases, 
a consistent construction is feasible. 


(3) If the approach to Section 10(a) 
suggested here were adopted, the no-man’s- 
land problem would be minimized, and 
there might be real incentive for states to 
enact labor laws creating agencies which could 
be the beneficiaries of cession agreements. 


Finally, if the Congress should decide to 
amend the cession language of Section 
10(a), an opportunity would be present for 
a legislative examination of the wisdom of 
the program suggested here. 


If the Congress or the NLRB should 
adopt this program, then the states might 
wish to consider separately problems of 
representation and problems of restraining 
employer and union conduct. Representa- 
tive election procedures in most states 
might be of considerable benefit in minimizing 
that portion of industrial disputes arising 


[The End] 


from organizational activities. 


11 At pp. 749-750. The jurisdictions are Colo- 
rado, Hawaii, Pennsylvania and Wisconsin. 
2 Twenty-first annual report of the NLRB 


(1956), at p. 169. 
13 Utah Code Annotated, Tit. 34, Ch. 1, Sec. 


1-34 (1953). 


Misinterpretation of Section 10(a) 


4 Killingsworth, work cited above, at pp. 
236-246, contrasts the relationship of the Wiscon- 
sin and New York boards with the NLRB. He 
indicates that personal factors, relating to the 
extent of effective communication between agen- 
cies, are significant in the development of effec- 
tive interagency working relationships. 
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Wage and Productivity Increments 


Mr. Weintraub studies the operation of the cost-of-living and pro- 
ductivity-increment escalator clauses during the Korean War experi- 
ence, and asks for stand-by legislation to suspend the operation of 
the clauses when the nation’s defense spending necessarily rises. 


NE of the most important economic 

questions of the day is whether labor 
contracts calling for automatic cost-of-living 
adjustments and productivity increments 
can be permitted to operate in view of the 
burden which defense spending is likely to 
place on our productive capacities in the 
indefinite future. During the Korean War 
we answered this question in the affirmative. 
Fighting the Korean War heavily taxed our 
productive capacities. Nevertheless, during 
the Korean War, except for the seven- 
month period from January to August, 1951, 
wage rates were determined primarily by 
peacetime mechanisms, including cost-of- 
living escalators and annual improvement 
factors. The years ahead, like the Korean 
War years, are likely to be characterized 
by large-scale military spending. There- 
fore, an analysis of wage and price move- 
ments during the Korean War will throw 
light on the implications for our economy 
of permitting contracts calling for cost-of- 
living adjustments and productivity increments 
to operate in the future. 


Economic Environment 


In the seven-month period from the inva- 
sion of South Korea, in June, 1950, to the 
introduction of direct wage and price con- 
trols in January, 1951, the average hourly 
earnings of factory workers increased from 
$1.45 to $1.55—or by 7 per cent—and the 
Consumer Price Index (1935-1939 = 100) 
rose from 170.2 to 181.5—or by 6.6 per cent. 
In the ensuing seven months, terminating 
with the relaxation of wage controls in 
August, 1951, hourly earnings increased to 
$1.60—or by an additional 3 per cent above 
the level of June, 1950—-and the Consumer 
Price Index rose to 185.5—or by an addi- 
tional 2.4 per cent. In the 17 months fol- 
lowing the relaxation of wage controls, 
terminating with the removal of direct con- 
trols in February, 1953, hourly earnings 
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increased to $1.73—or by an additional 9.3 
per cent—and the Consumer Price Index 
rose to 190.7—or by an additional 3 per cent. 

A brief résumé of the nature of the im- 
portant aggregate supply-and-demand factors 
underlying the wage and price movements 
noted above will be useful for indicating the 
economic environment in which these move- 
ments occurred. 

During the initial stages of the war, 
defense spending lagged behind defense 
planning. But from January, 1951, to Feb- 
ruary, 1953, the annual rate of defense 
spending increased by almost $26 billion. 
In view of the adverse effects of defense 
spending on the availability of consumers’ 
goods during the latter part of the war. the 
achievement of relative price stability in the 
face of rising hourly earnings after August, 
1951, can be regarded as a significant ac- 
complishment. 

Two distinct aspects of supply helped to 
counteract the adverse effects of defense 
spending on the availability of consumers’ 
goods: (1) the increase in output and (2) 
disinvestment in inventories. 

From June, 1950, to February, 1953, 
industrial production rose by 19 per cent, 
durable manufactures by 33 per cent and 
nondurable manufactures by 6 per cent. 
During the same interval, total average an- 
nual spending on national security programs 
increased by $22 billion, whereas the aver- 
age annual rise in national income was $23 
billion. Also, from January, 1951, to Feb- 
ruary, 1953, total annual spending on na- 
tional security programs increased, on the 
average, by $26 billion, whereas the average 
annual increase in national income was $20 
billion. These data suggest that increased 
production nearly offset the adverse effects 
of defense spending, and thereby assured 
relatively adequate supplies of consumers’ 
goods during the Korean War. But ‘the 
figures also indicate that this factor was less 
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Partial Mobilization 
By ROBERT WEINTRAUB 


effective in counteracting military spending 
during the latter part of the war than in the 
early stages. 

Inventory adjustments also affected real 
wage movements in the Korean War through 
their effects on market supplies. In the 
months immediately following the invasion 
of South Korea there was a wave of scare 
buying which was partially manifested in 
increased physical inventories. Although 
this factor initially exerted considerable up- 
ward pressure on prices, inventory invest- 
ment declined during the larger part of the 
period from January, 1951, to February, 
1953 (during which price stability was 
achieved). The disinvestment in inventories 
operated to offset the effects of increases in 
defense expenditures and, therefore, was a 
significant factor in the achievement of 
long-run price stability during the latter 
part of the Korean War. 

On the demand side, during the seven 
months following the outbreak of hostilities 
and preceding the inauguration of direct 
wage and price controls on January 26, 
1951, Federal Reserve policies were a major 
source of the inflation. After this time, 
however, the Federal Reserve System 
strove to limit aggregate demand. The poli- 
cies inaugurated simultaneously with the 
adoption of direct controls involved, first, 
limitation of the power of commercial banks 
to convert government securities into re- 
serves and, second, reduction of excess re- 
serves by raising legal reserve requirements. 

In January, 1951, the Federal Reserve 
Board outlined to the Treasu-y a program 
which involved a reorientation of debt man- 
agement policy. The new program included 
removing the pegged price support from 
the market for government securities. On 
March 3, 1951, the Treasury and the board 
jointly announced that they had reached 
an accord to pursue this program in order 
to limit monetization of the public debt. 
Thus, reserve holdings of government secu- 


rities, which had increased by nearly $4 
billion in the seven months ending in 
January, 1951, increased by only $1.5 billion 
in the seven months ending in August, 1951, 
and by only $1 billion in the 17 months 
ending in February, 1953. Clearly, after 
January, 1951, Federal Reserve open mar- 
ket operations made it less and less feasible 
for commercial banks to add to their excess 
reserves by selling their holdings of govern- 
ment securities. Since excess reserves were 
relatively small in late January, 1951 ($0.65 
billion on January 24), the new policy com- 
pelled commercial banks to be more cau- 
tious in their lending operations. Also, legal 
reserve requirements were raised from 22, 
18 and 12 per cent to 24, 20 and 14 per cent 
for central city, city and country banks, 
respectively. The change became effective 
on January 11, 1951, for the former two 
classes and on January 16, 1951, for country 
banks. This action substantially reduced 
the excess reserves of member banks. Ex- 
cess reserves were $1.11 and $0.65 bill'on 
on January 10 and January 24, respectively. 


The combined effect of the Federal Re- 
serve policies was to limit the expansion 
of loans and demand deposits. In the seven- 
month period of expansionary monetary 
policy ending in late January, 1951, loans 
increased at a monthly rate of $1.23 billion 
and demand deposits at a monthly rate of $0.94 
billion. But in the two years following the 
change in Federal Reserve policies, average 
monthly rises were only $060 billion in 
loans and $0.37 billion in demand deposits. 
A comparison of these data with the data 
showing changes in the Consumer Price 
Index during the Korean War, which were 
presented earlier, will indicate the relation- 
ship between the policies of the Federal 
Reserve and the cost of living during the 
Korean War. 


In concluding the discussion of the eco- 
nomic environment in which wage and price 
movements occurred during the Korean 
War, it is instructive to review briefly the 
events of the year preceding the establish- 
ment of direct wage and price controls in 
January, 1951. The six-month period before 
the invasion of South Korea was marked by 
a slow revival from the recession of 1949. 
By June, 1950, the economy was operating 
at nearly full employment, and the outbreak 
of hostilities set off a wave of scare buying 
on the part of both consumers and pro- 
ducers.’ 


1‘‘Net liquid savings’’ as a percentage of dis- 
posable income decreased from 1.6 per cent in 
1949 to 0.8 per cent in 1950. ‘‘Net liquid sav- 
ings’’ includes currency, bank deposits, savings 
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and loan shares, and public and private securi- 
ties. See John P. Lewis, ‘‘The Lull That Came 
to Stay,’’ Journal of Political Economy, Feb- 
ruary, 1955, p. 18, footnote 21. 
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Since the number of unemployed averaged 
only 3.4 million in June, 1950, the effect of 
this rise in the rate of use of money was 
primarily on prices. This effect was rein- 
forced by Federal Reserve purchases of 
government securities. Reserve holdings of 
government securities increased from $17.7 
to $21.5 billion—or by nearly 22 per cent— 
between June 21, 1950, and January 31, 
1951. These purchases directly increased 
the excess reserves of commercial banks. 
The lending policies of banks are, of course, 
greatly influenced by the magnitude of their 
excess reserves. Since member bank excess 
reserves were only $347 million on June 21, 
1950, monetization of almost $4 billion of 
the national debt made possible the expan- 
sion of bank loans from the end of June, 
1950, to January 31, 1951, by more than $8.5 
billion—or by nearly 17 per cent, As indicated 
earlier, during this period the Consumer 
Price Index rose by 7 per cent. Labor, 
anticipating continued upward changes, asked 
for new wage agreements, and many of 
these included clauses providing for auto- 
matic wage adjustments to compensate for 
increases in the cost of living.” 


Measures Taken by Congress 
and by President 


Congress reacted to the inflationary forces 
that were set in motion by the invasion o1 
South Korea by passing the Defense bro- 
duction Act in September, 1950. Authorized 
by Congress, President Truman established 
the Wage Stabilization Board under the 
Economic Stabilization Agency by Execu- 
tive Order No. 10161, dated January 26, 
1951. On that date the board ordered a 


general wage and salary freeze. This was 
a temporary expedient, designed to provide 
elbow room for developing a policy that 
could be adhered to for the duration of the 
emergency. 


The freeze could not be continued in- 
definitely. Since June, 1950, wage increases 
on the order of ten, 15 and 20 cents an hour 
had been received in some economic sectors 
but not in others. In order to avoid social 
unrest, it was necessary to correct the in- 
equities that had arisen as a result of these 
wage increases. Moreover, the wage struc- 
ture of the economy prevailing in late 
January, 1951, did not adequately reflect the 
manpower needs of the national security 
program. On the contrary, by January 26, 
1951, armament production was still only 
a trickle; it therefore appears likely that 
an upward adjustment of wage rates in war 
industries was required in order to enable 
them to bid labor away from other indus- 
tries. Hence, early in February, 1951, the 
board revoked the order freezing wages and 
salaries, and adopted General Wage Regu- 
lation No. 6, effective February 27, 1951. 
This regulation permitted wage rates to 
rise by 10 per cent above the rate of Janu- 
ary 15, 1950, provided that they had not 
already done so. 


At the time of the adoption of Regulation 
6, the rise in the cost of living for the 
period beginning in January, 1950, was 8 per 
cent. The wage adjustment permitted under 
Regulation 6 for the same period was 10 
per cent. The 10 per cent formula never- 
theless served to arouse labor’s opposition 
to the board.* Labor, desirous of obtaining 
full protection from rising prices, felt that, 
despite the leeway of two percentage points, 
future losses in real wages were inevitable 
under Regulation 6. From June, 1950, until 
January, 1951, the Consumer Price Index 
had risen from 170.2 to 181.5 and as of 
early February, 1951, there was no sign of 
a letup. On the contrary, military output, 
which was small up to the early part of 
1951, promised to expand in the future. 
Thus, the flow of consumers’ goods might 
soon begin to decline; therefore, the cost 
of living appeared likely to continue to rise. 
In retrospect, unless the government per- 
mitted wage increases. above the 10 per 


2Cf. ‘‘Symposium on Wage Policies of the 
Wage Stabilization Board,’’ Industrial and La- 
bor Relations Review, January, 1954, especially, 
pp. 177-211; B. C. Roberts, ‘‘Wage Stabilization 
in the United States,’’ Oxford Economic Papers, 
July, 1952; and A. L. Gitlow, Wage Determina- 
tion Under National Boards (New York, Pren- 
tice-Hall, 1953), Ch. 9. 


% Labor members of the board were already 
hostile because they felt the board was domi- 
nated by C. E. Wilson, and believed him to be 
antilabor. The 10 per cent formula brought this 
hostility to the surface. 
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cent allowed under Regulation 6, future 
losses in real wages were to be anticipated. 
Therefore, the labor members left the board 
in protest. 


President Truman met the problem cre- 
ated by labor’s walkout by setting up the 
National Advisory Board on Mobilization, 
with C. E. Wilson as chairman. This board 
immediately recommended that the Wage 
Stabilization Board be enlarged. Its mem- 
bership was subsequently doubled and a 
new chairman, George W. Taylor, was ap- 
pointed, with labor again becoming a par- 
ticipant in its proceedings. 


Cost-of-Living 
and Productivity Factors 


The board’s task was complicated by the 
existence of wage cost-of-living escalator 
clauses. Naturally, unions set great store 
by the retention of escalator provisions 
during a period when prices were expected 
to continue to rise. Walter Reuther, for 
example, threatened to overthrow the GM- 
UAW contract unless the wage cost-of- 
living escalator was retained.* On March 8, 
1951, the board dealt with the matter by 
issuing General Wage Regulation No. 8. 
This regulation provided for increases under 
escalator clauses in existence before Janu- 
ary 25, 1951, but did not allow nonescalated 
cost-of-living adjustments. In this connec- 
tion, the board’s ruling in a case involving 
an employer’s request to grant a wage in- 
crease in the absence of an escalator clause 
may be cited. The board ruled: “The sub- 
ject company may not grant its employees 
wage increases.” The request was denied 
on the ground that Regulation 8 was “lim- 
ited in its application to contracts which 
require the wage increase in accordance 
with terms of the contract and is not ap- 
plicable to any situation where discretion 
remains with the employer as to whether 
or not it will grant any increase.” * 


The policy, under Regulation 8, of per- 
mitting some cost-of-living. wage adjust- 
ments but not others was impossible to 
adhere to because wage inequities similar 
to those that prevailed at the time of the wage 
freeze in January, 1951, would have inevitably 
resulted. The majority of workers, includ- 
ing many employed in armament production, 
were not covered by escalator agreements 
signed before January 25, 1951. Thus, Reg- 


ulation 8 would have ultimately resulted in 
interplant inequities which would, of course, 
have to have been corrected, especially in 
cases involving defense plants. 


In order to correct these conditions, the 
board, on August 23, 1951, revised Regu- 
lation 8 to permit cost-of-living adjust- 
ments for all workers, including those not 
covered by escalator agreements. The com- 
bined effect of Regulation 6 and Revised 
Regulation 8 was to permit a 10 per cent 
wage increase above the level obtaining on 
January 15, 1950, plus adjustments for up- 
ward changes in the cost of living that 
occurred after January 25, 1951. 


The new policy satisfied labor’s demands 
for full protection from upward changes in 
the cost of living. However, the value of 
the dollar was stabilized late in 1951, and its 
purchasing power remained relatively con- 
stant up to the end of the Korean War. 
Therefore, the problem of neutralizing the 
effects of rising prices on real wages lost 
its interest. Subsequently, union leaders 
began to exert pressure for permitting wage 
increases in excess of upward changes in 
the cost of living. Revised Regulation 8 
therefore became less important; and peace- 
time wage criteria, including the interindus- 
try comparison standard and annual wage 
increments of the type granted under the 
GM-UAW improvement-factor clause in 
the 1950 contract, were used to justify in- 
creases in real wages. 


General stabilization of wages was not 
achieved or even seriously proposed as a 
long-run policy during the Korean War. 
Rather, as time passed, the problem of 
wage determination in the Korean War 
became less a matter of government policy 
and more a matter of determination by 


peacetime mechanisms, including cost-of- 
living escalators and annual improvement 
factors. Data presented earlier suggest 


that until de-emphasis of wage controls (in 
August, 1951, when Revised Regulation 8 
was adopted), wages and prices rose by 
roughly the same percentage. In the period 
subsequent to August, 1951, hourly earnings 
increased substantially more than did the 
cost of living. The data are also charac- 
terized by the achievement of relative price- 
level stability beginning with the adoption 
of direct controls in January, 1951, and 
continuing after the loosening of controls 


*See Roberts, work cited at footnote 2. 
®* Wage Stabilization Board, Consolidated In- 
terpretation Bulletin (Washington, Government 
Printing Office, May, 1952), p. 37. The date of 
the bulletin must not be taken as the date of the 
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ruling. The date of the ruling is in doubt but 
must have been between March 8, 1951. and 
August 23, 1951, which is the period when Regu- 
lation 8 was in force. 
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in August, 1951, to the end of the war. 
One implication of these data is that wage 
stabilization was not a necessary condition 
for the achievement of price-level stability 


in the latter part of the Korean War. A - 


consideration of the function that direct 
controls over wages performed during the 
Korean War is therefore in order. The 
achievement of price stability during the 
latter part of the war is partly explained by 
increased production, the decline in inven- 
tory investment and the reorientation of 
debt management policy.© But none of 
these factors can account for the sudden 
break in the inflationary process which took 
place in the first quarter of 1951. One of 
the factors underlying this break was the 
increase in legal reserve requirements for 
member banks of the Federal Reserve Sys- 
tem in January, 1951. But probably this 
does not provide a full explanation for the 
sudden collapse of the inflation. An addi- 
tional factor was the inauguration of wage 
and price controls on January 26, 1951. 


As pointed out earlier, immediately fol- 
lowing the outbreak of hostilities, scare 
buying by consumers and preducers in- 
creased aggregate demand. Thus, during 
the early months of the war, wages in- 
creased because prices were increasing. 
The establishment of direct controls over 
wages and prices caused a collapse in up- 
ward price expectations, and thereby tem- 
porarily contained the inflationary gap. This 
respite enabled the policy of limiting debt 
monetization, which was then for the first 
time being put into operation, to dampen 
the expansion of bank loans and demand 
deposits, and thereby helped to co-ordinate 
long-run aggregate demand with the econ- 
omy’s long-run supply position. One im- 
plication for future public policy is that 
controls, including wage controls, can be 
helpful in halting momentarily an inflation- 
ary spiral so that long-run anti-inflation 
monetary measures will have sufficient time 
to be effective. Needless to say, the appli- 
cation of general wage and price controls, 
in attempting to collapse soaring price ex- 
pectations, requires that the operation of 


contracts calling for automatic wage cost- 
of-living adjustments be at least temporarily 
suspended. 


The question that has been reserved for 
concluding this discussion concerns how it 
was that our economy increased produc- 
tion during the Korean War. This topic 


has considerable significance for evaluating 
the economic implications of retaining cost- 
of-living and productivity escalators during 
a period of large-scale defense spending. 


An important contribution to the main- 
tenance of adequate supplies during the 
Korean War was made by the increase in 
per-man-hour output. From mid-1950 to 
January. 1953, per-man-hour output in- 
creased at the abnormally high rate of 
nearly 4 per cent per annum.’ Normally, 
annual increments in output per man range 
from 2 to 25 per cent. The implication of 
these data is that if the future shou'd re- 
quire the same scale of military spending 
as occurred in the Korean War without 
bringing forth accompanying output-per- 
min increases as large as occurred in that 
period, sliding-scale devices and produc- 
tivity escalators could be retained only at 
considerable risk of inflation. Under such 
circumstances, except to the extent that 
lags are significant, cost-of-living adjust- 
ments would permit organized labor to 
maintain its share of dwindling consumers’ 
goods, while wage rises based on pro- 
ductivity increments would add to its share. 


Doubtless, m-ny economists regard as in- 
sidious the notion that organized labor has 
the right to avoid altogether the austere 
consequences of national security programs 
by obtaining wage cost-of-living adjust- 
ments and productivity increments. There 
are at least two important reasons why the 
thought that cost-of-living escalators and 
annual improvement factors m‘ght be re- 
tained during some future period (today, 
perhaps) in which the adverse effects of de- 
fense spending on consumers’ supplies are 
not offset by increased production may be 
legitimately regarded as a frightful pros- 
pect. The first reason follows from the 

(Continued on page 303) 


See section ‘‘Economic Environment."’ 

™ John P. Lewis obtained average annual per- 
man-hour-output figures for the years 1949-1953 
by dividing figures for gross private product, 
1939 prices, by annual private man-hours. The 
data used by Lewis were compiled by the 
Bureau of the Census and Office of Business 
Economics. The index numbers for 1949-1953 are 
118, 126, 132, 135 and 141, respectively. See 
Lewis, work cited at footnote 1, Table 1. 

The 4 per cent figure used in the text above 
was computed as follows: (1) Mid-points for 
1949-1953 were set equal to Lewis’ average an- 


nual indices. (2) Indices for June, 1950, and 
January, 1953, were derived from the mid-points 
bv straight line interpolation. They are 126 and 
138 6, respectively. (3) The former of these two 
figures was divided into the latter in order to 
find the figure for man-hour output for January, 
1953, in terms of the level for June, 1950. The 
resulting estimate was 110. This figure indicates 
the total increment in man-hour output during 
the Korean War. (4) The ten-point increment 
was divided by the length of time involved (2.6 
years) to find the average annual increment of 
4 per cent. 
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Union Fees and Dues 
By WALTER L. DAYKIN 


The author's analysis of decisions regarding union fees and dues 
reveals some serious problems facing the NLRB and the courts. The 
Board has rigidly applied the law, but in doing so has taken the 
government deep into the area of industrial relations. When the 
government attempts to solve problems like these, it does so by 
weakening the free enterprise sysiem. The author is professor of 
labor and management at the State University of lowa, lowa City. 


Knee Taft-Hartley Act, passed in 1947, 
attempted to perform at least a dual 
task. It was enacted to protect the union 
security rights of employees, and at the 
same time to protect workers who did not 
desire to affiliate with unions. In accom- 
plishing these goals the statute outlaws the 
closed shop ent'rely and legalizes such 
types of union security as the union shop 
and membership maintenance with some 
limitations or restrictions. For example, 
Section 8(a)(3) legalizes the union shop 
which makes membership in the union a 
condition of employment. However, before 
un’‘on membership is a condition of em- 
ployment employees are granted 30 days 
of grace—that is, 30 days after employ- 
ment or the effective date of the contract, 
whichever is later—to join the union. Also, 
the union cannot deny membership to em- 
ployees or terminate membership of em- 
ployees and then ask for their discharge 
for any reason other than their failure to 
tender initiation fees and periodic dues 
that are uniformly required by the union 
as a condition of acquiring and retaining 
union membership. 


Section 8(b)(5) of the statute states that 
a union possessing a legal union shop con- 
tract cannot require an employee to pay 
an initiation fee or periodic dues that the 
Board discovers to be either discriminatory 
or excessive. In determining this matter, 
it is suggested that the Board should con- 
sider all available relevant factors. How- 
ever, this section does designate two fac- 
tors, namely, the practices and customs 
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relative to union fees and dues of labor 
organizations in the industry involved, and 
the wages pa‘d to the affected employees, 
that the Board should emphasize in ascer- 
taining whether the fees and dues are ex- 
cessive or are applied in a discriminatory 
fashion. 

Unions have been quite critical of some 
of these restrictions, especially the one that 
narrowly limits the union’s ability to re- 
quest the discharge of employees under a 
union shop agreement. The union can ex- 
pel employees from the union for a number 
of reasons, but under a union security con- 
tract it cannot deny membership and de- 
mand discharge only if the em»loyees 
refuse or fail to pay or tender the initiation 
fees and periodic dues that are uniformly 
required. It should be recognized, how- 
ever, that a union can legally deny mem- 
bership and request the discharge of employees 
if the reason for the request is not related 
to unionism, that is, if it is not based upon 
a union security agreement and if it is not 
founded upon the union’s attempt to en- 
courage union membership. For example, 
the union can request the discharge of 
members expelled for Communistic activi- 
ties, for drinking on the job, for endan- 
gering the safety of other employees and 
for general incompetency. However, the 
employer retains the right to reject the 
union’s request. 

Union leaders argue that the restriction 
incorporated in Section 8(a)(3) prevents 
unions from eliminating members who en- 
gage in dual unionism, who are informers or 


289 


traitors to the union cause and who are 
general troublemakers in the organization. 
As stated earlier, these activities are legiti- 
mate reasons for expelling from the union, 
but not for demanding discharge. It is also 
argued by these union leaders that Section 
8(b)(5), which is concerned with the rea- 
sonableness of fees and dues that are as- 
sessed, will be difficult to administer because 
it is hard to measure when these financial 
requirements are just and reasonable. The 
union leaders contend that whoever func- 
tions in this area must be familiar with 
the industry involved, must have knowledge 
of the economic status and role of the 
union, and must be aware of the value that 
members get from the union. It is also 
stated by the unions that this section 
allows the government to assume too much 
control of labor relations. 


A study of the decisions rendered by the 
Board relative to this section of the statute 
clearly demonstrates that this body has 
not had an easy task in functioning in its 
administrative capacity. On numerous oc- 
casions the Board has had to determine 


such issues as when the union can legiti- 
mately request the employer to discharge 
an employee when he is expelled from the 
union; when an employee legally tenders 
his fees and dues; the meaning of fees and 
dues; under what circumstances the union 


can formulate rules regulating fees and 
dues; and when the employee must tender 
his legitimate fees and dues to avoid being 
discharged. 


It has been definitely decided that the 
union does not violate the law if it causes 
discharge for failure to tender or pay fees 
and dues under a valid union security con- 
tract." Neither does the employer violate 
the statute for actually severing the employ- 
ment relations at the request of the union. 
Under a union security contract employees 
must, as a condition of employment, seek 
membership in the union and tender initia- 
tion fees and periodic dues after they have 
been hired for 30 days as required by law.’ 
In making such rulings, the Board has 
emphasized several factors or has estab- 
lished a framework in which to function. 
Discharges car be caused by the union 
and executed by the employer for failure 


to pay fees and dues under union security 
contracts if these discharges are requested 
by the union solely on the grounds of the 
failure to pay fees and dues, if there are 
no existing circumstances to excuse the 
failure to pay the dues and if the employer 
has no basis for assuming that the request 
of the union is for any reason other than 
the failure to pay dues.* 


In its rulings, the Board has taken into 
consideration all the extenuating circum- 
stances.- It has been held that a union 
could legitimately request the discharge of 
an employee who had been a chronic delin- 
quent in paying dues and fees, even though 
the union had given the employee additional 
days to tender his dues on three occasions 
but refused to do so on the fourth occa- 
sion.*. The union’s failure to exercise its 
rights does not change its dues-paying re- 
quirements, The union can legitimately 
classify delinquent dues-paying members 
into “ails groups on the basis of the 
period of delinquency and can demand dis- 
charge in terms of this classification if it 
is applied uniformly.’ Union members can- 
not escape paying dues and fees by claiming 
that they were never asked to tender dues, 
or that they had no knowledge of any union 
security provision in the contract. Espe- 
cially is this true if notices of union meet- 
ings are posted in conspicuous places and 
addressed to all employees and if the meet- 
ings are held at a place and a time con- 
venient to the employees.’ Also, a union 
does not violate the statute if it requests 
the discharge, under a union shop or mem- 
bership-maintenance security contract, of 
employees who refuse to pay initiation fees 
and dues and ex-membership fees and fines 
if the union waives the ex-membership fee 
and separates the demand for dues and fines 
before asking for the discharge.’ In such 
instances the union is required to notify the 
employer that it will accept dues even 
though the fines are not paid and the em- 
ployees involved must receive the informa- 
tion.» Union dues owed under an earlier 
contracted union security provision can be 
required even if a new agreement has been 
arranged, if the second agreement is a re- 
newal of the old one and no time has 
elapsed between the two contracts. 


1Jnternational Chemical Workers’ Union 
(American Safety Razor Corporation), 115 NLRB 
772 (1956); Sinclair Refining Company (Plumb- 
ers Union), 115 NLRB 380 (1956); Al Massera, 
Inc., 101 NLRB 837 (1952). 

2 Teamsters Union (Interstate Motor Freight 
System), 116 NLRB 1398 (1956). 

% Air Reduction Company, Inc., 103 NLRB 64 
(1953). 
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* North American Refractories Company, 100 
NLRB 1151 (1952). 

5 Standard Brands, Inc., 97 NLRB 737 (1951). 

® Case cited at footnote 3. 

* Kaiser Aluminum & Chemical Corporation, 
98 NLRB 753 (1952); National Lead Company, 
106 NLRB 545 (1953). 

5’ Bloomingdale’s, 107 NLRB 191 (1953). 
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Democracy in unions is inherently 


difficult to achieve. A union is var- 
iously expected to be at one and 
the same time . . . an army, a 
business, and a town meeting. 
Unions have usually ended up by 
being a business, serving the mem- 
bers. . . . Unions have sometimes 
ended up as an army and have 
justified it. . . . Unions have almost 
never ended up as a town meeting. 


—Clark Kerr 


It is obvious that Proviso A and Proviso 
B of Section 8(a)(3) of the Taft-Hartley 
Act limit the use and the function of legal 
union security contracts. Proviso A pro- 
tects employees from discharge if member- 
ship in the union is not available for 
discriminatory reasons. The union is privi- 
leged to deny membership, but it cannot do 
so and then ask for discharge. Whether 
or not an employee tenders his initiation 
fees and periodic dues, he is entitled to 
protection from various forms of discrimi- 
nation if membership in the union is made 
available to him only under the conditions 
that he comply with rules that are dis- 
criminatory.’ Proviso B protects from dis- 
charge employees who tender their legal 
fees and dues but are refused membership 
in the union for either discriminatory or 
nondiscriminatory reasons. The Board has 
consistently held that if an employee legally 
tenders his dues and fees, he cannot be 
discharged even if the union refuses to ac- 
cept them. The union can deny membership, 
but cannot cause discharge under such cir- 
cumstances.” In the Baltimore Transfer 
Company case™ the Board interpreted the 
law quite liberally when it held that the 
statute did not require an actual tender 
of fees and dues in the strict legal sense, 
but an employee could fulfill his obligations 


if he indicated his immediate willingness 
to pay the fees and dues. 


Both the Board and the courts have 
ruled that the union cannot impose any 
conditions upon employees other than the 
legal tendering of dues and fees. Employees 
must pay these to avoid discharge, but 
they do not have to comply with other 
conditions of membership, such as taking 
the oath of loyalty to the union and attend- 
ing union meetings.” It is illegal for the 
union and the company to reduce the sen- 
iority rights or withhold vacation rights 
of employees who are delinquent in their 
dues because this would amount to discrimi- 
nation over and above the threat of dis- 
charge, and the law does not tolerate such 
activities.” It was decided in the Boiler- 
makers, AFL (Harbor Ship Maintenance Com- 
pany) case ™ that the union could not legally 
cause an employer to refuse to hire em- 
ployees who had lost good standing because 
of failure to pay dues, because this would 
be preferential hiring which is illegal in 
terms of the statute. 


The Board has consistently held that it 
is unlawful to suspend union members and 
then cause their discharge for any reason 
other than failure to tender dues and fees.” 
Consequently, the union cannot use the fail- 
ure to pay dues as a pretext for discharge 
for engaging in dual or rival union activities, 
or for outbursts against the union.” In 
order to require union membership and 
legitimately to collect union fees and pe- 
riodic dues, the union shop or membership- 
maintenance security clause must be in 
effect and must be legal.” Therefore, the 
union cannot cause an employee to be 
discharged for failure to pay dues if no 
union security contract is in effect or if it 
is illegal.“ For example, in the H. M. 
Newman case” both the union and the em- 
ployer were held guilty of law violation by 
causing an employee to be discharged and 
by actually discharging him for dues de- 


® Kaiser Aluminum & Chemical Corporation, 
93 NLRB 1203 (1951). 

1% Union Starch & Refining Company, 87 NLRB 
779 (1949); Biscuit and Cracker Workers Local 
405 (National Biscuit Company), 109 NLRB 985 
(1954). 

1 94 NLRB 1680 (1951). 

2 NLRB v. Pape Broadcasting Company, 27 
LABOR CASES { 68,832, 217 F. (2d) 197 (CA-5, 
1954): Union Starch & Refining Company v. 
NLRB, 19 LABOR CASES {f 66,152, 186 F. (2d) 
1008 (CA-7, 1951). 

13 Teamsters, AFL, Local 41 (Byers Transpor- 
tation Company), 94 NLRB 1494 (1951); Krambo 
Food Stores, Inc., 106 NLRB 870 (1953). 

14 Boilermakers, AFL, Local 803 (Harbor Ship 
Maintenance), 107 NLRB 1011 (1954). 
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13 Special Machine and Engineering Company, 
109 NLRB 838 (1954); Electrical Workers, IND., 
Local 1139 (Perfection Manufacturing Corpora- 
tion), 114 NLRB 1300 (1955); Sherman Paper 
Products Company, 116 NLRB 529 (1956); NLRB 
v. Cement Masons, Locai 555, 28 LABOR CASES 
{ 69.358, 225 F. (2d) 168 (CA-9, 1955) 

%NLRB v. Biscuit and Cracker Workers 
Union Local 405, 28 LABOR CASES { 69,225, 222 
F.. (2d) 573 (CA-2, 1955). 

1% Spiegel, Inc. (Federal Stores Division), 91 
NLRB 647 (1950); Seaboard Terminal and Re- 
frigeration Company, 114 NLRB 1391 (1955); 
case cited at footnote 13. 

% Haffenreffer é Company, Inc., 104 NLRB 206 
(1953). 

19 85 NLRB 725 (1949). 


291 


2 


linquency when no valid union shop au- 
thorization existed because no union shop 
authorization election had been conducted. 
However, in a very recent ruling” the 
Board held that it is not a violation of the 
law for the union to request the discharge 
of an employee under a union security con- 
tract for nonpayment of periodic dues, even 
though the union had not complied with 
the filing requirements outlined in the stat- 
ute at the time of the discharge. The union 
was in compliance when the union security 
contract was signed. The Board interpreted 
the law to require the union to be in com- 
pliance with the filing regulations at the 
time the agreement is formulated and not 
when the discharge is made in terms of 
the union security contract. 


The only time that the delinquency of a 
union member is modified is when the 
union clearly reveals or demonstrates that 
it would have requested discharge even 
if the delinquent member had legally ten- 
dered his fees and periodic dues. In one 
instance, it was ruled that the union could 
not request the discharge of a delinquent 
member even if he had failed to tender his 
dues because he had been placed on the 
union's “detrimental list,” and any tender 
would have been futile.* The courts have 
accepted this reasoning of the Board. For 
example, in the NLRB v. Machinists Local 
case it was held that the union was guilty 
of illegally causing the employer to fire 
an employee for failure to pay a fine even 
though the employee had not tendered his 
dues and fees within the 30-day period, 
because the evidence revealed that under 
the circumstances any tender of fees and 
dues would have been futile.* Also in the 
case of NLRB v. Murphy’s Motor Freight, 
Inc.™ it was ruled that no employee could 
be discharged for not tendering dues if the 
union would not accept them, because the 
statute does not require any futile tender. 
This same reasoning was applied by the 
court in NLRB v. Die and Toolmakers Lodge 
113, Machinists™ where it was decided that 
it was a violation of the law for the union 
to cause an employee to be discharged, 
under a union security contract, where the 


Union monopoly power is as vicious 
and dangerous to freedom as any 
other kind of monopoly power. We 
need law which will break up the 
power of unions whenever it reaches 
monopoly proportions. 

—Joseph H. Ball 


employee tendered his dues but the union 
either refused to accept the payment until 
he had paid his annual strike donations or 
else took the money and applied it to strike 
donations. The court held that any attempt 
legally to tender the dues would have been 
futile in such an established framework. 


In determining the dues that must be 
legally paid, the Board has held that the 
union cannot apply union security contracts 
or clauses retroactively and assess dues for 
the period preceding the clause.” There- 
fore, it is a violation of the law to demand 
discharge or to attempt to cause an em- 
ployee to be discharged for refusing to 
tender union dues assessed before the union 
security contract becomes effective or dues 
that were accrued when no union security 
contract was in existence.” The union can- 
not legally request that an employee be 
d'scharged for refusing to pay all back dues 
if the back dues include time before he 
was employed or started working for the 
employer, especially if he tenders all dues 
accruing after he was hired or after the 
union security agreement was duly certi- 
fied.” Also, the union is not justified in 
making employees who failed to join the 
union before the union security contract 
was agreed upon pay a higher initiation fee 
as a condition of employment than em- 
ployees who are hired later, because em- 
ployees do not have to join the union if the 
open shop type of union security is con- 
trolling.* 


In general, the courts have sanctioned 
the Board’s reasoning relative to the retro- 
active application of union security con- 
tracts in determining the amount of dues 


2» National Lead Company (Titanium Divi- 
sion), 5 CCH Labor Law Reports (4th Ed.). 
{ 54,829, 118 NLRB, No. 164 (1957). 

21 Westinghouse Electric Corporation (Sunny- 
vale, California), 96 NLRB 522 (1951). 

2 NLRB v. Machinists, Local 504, 23 LABOR 
CASES { 67,479, 203 F. (2d) 173 (CA-9, 1953). 

2330 LABOR CASES { 69,878, 231 F. (2d) 654 
(CA-3, 1956). 

* 231 F. (2d) 298 (CA-7, 1956). 
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* General American Aerocoach (Motor Coach 
Division, General American Transportation Cor- 
poration), 9090 NLRB 239 (1950). 

2% Automobile Workers, CIO (Timken-Detroit 
Azle Company), 92 NLRB 968 (1950); Namm’s, 
Inc., 102 NLRB 466 (1953). 

2 Murphy’s Motor Freight, Inc., 113 NLRB 
524 (1955); Bedding, Curtain 4 Drapery Work- 
ers Union (The Englander Company, Inc.), 109 
NLRB 326 (1954). 

*% Ferro Stamping and Manufacturing Com- 
pany, 93 NLRB 1459 (1951). 
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that employees are required to pay in 
order to avoid being discharged. In NLRB 
v. Automobile Workers, CIO, Local 291™ it 
was ruled that it was unfair for any union 
to request the discharge of its members 
for failure or refusal to pay any fees or 
dues that accrued before the contract was 
negotiated because during this time workers 
were not obligated to become union mem- 
bers. If the unions were allowed to collect 
such dues, this would permit them to 
increase their membership by the use of 
pressure not designated in the statute. Fur- 
thermore, in NLRB v. Eclipse Lumber Com- 
pany, Inc.” the court held that the company 
had violated the law by respecting the 
union’s request to discharge an employee 
when management was aware that the 
union’s reason for its discharge demand 
was that the employee had justifiably re- 
fused to pay a fine for failing to p’cket and 
to pay dues that had accrued before the union 
security contract had been certified. The 
union was also guilty of law violation be- 
cause it attempted to force some members 
to pay amounts of money in excess of the 
required periodic dues in order to remain 
in good standing. 

In the administration of this matter the 
Board has been confronted with the prob- 
lem of what constitutes initiation fees and 
periodic union dues. It has been definitely 
decided that fines are neither periodic dues 
nor initiation fees, therefore the union can- 
not cause discharge for not paying a fine. 
The union’s demand for discharge for not 
paying a fine is a violation of the law even 
if its demand is never materialized, because 
the mere attempt to cause an employee to 
be discharged under such circumstances is 
illegal.” In one case it was held that a 
union security contract which required the 
payment of special dues in addition to the 
periodic monthly dues as a condition of 


employment was not legal. Such special 
dues included nonattendance fines, which 
are not considered periodic dues of the 


type that the law says the nonpayment of 
which would justify discharge.” 
It has been ruled that the employer can- 


attend union meetings because this is a 
sporadic penalty and is not part of mem- 
bership dues. While Section 8(a)(3) makes 
provision for membership in a union as a 
condition of empioyment, it is not within 
the meaning and intent of the section to 
force attendance at meetings or to force 
participation in union affairs other than pay- 
ing of union fees and union dues. The 
Board reasoned that to rule otherwise would 
nullify Section 7, which guarantees to mem- 
bers the right to refrain from union activi- 
ties.“ Also, an increase in monthly dues 
which was designed to, and actually did, 
penalize members who did not attend union 
monthly meetings was considered a fine and 
not an increase in periodic dues. In terms 
of law, periodic dues must be required of 
members on a uniform basis; to increase 
dues for those who do not attend meetings 
and not for those who do negates the prin- 
ciple of uniform application.* This ruling 
by the Board was upheld by the court in 
the NLRB v. Electric Auto-Lite Company 
decision.” 

In the Bakery Workers’ International 
Union, Local 12 case™ the Board held that 
it was illegal for a union to change its by- 
laws and to require members to pay dues 
in terms of the revision. Under the rev‘sed 
bylaws the union increased the monthly 
dues $1 and then granted members who 
paid their dues on time a $1 discount. The 
Board considered this increase in dues a fine 
and ruled that it was unlawful to fine for 
not paying dues on time and to make dues 
include fines for dues delinquency. The 
case was appealed to the court, which ruled 
against the Board. The court contended 
that in this instance it was not illegal to 
give a discount for prompt payment of 
dues because this discount procedure was 
a legitimate part of the regular periodic 
dues structure.” 

Also, in NLRB v. Local 3, Bloomingdale, 
District 65, Retail, Wholesale & Department 
Store Union®™ the court upheld the union’s 
right under a maintenance-of-membership 
type of union security to cause an employee 


not legally deduct union fines for failure to to be discharged for the nonpayment of 
21 LABOR CASES { 66,763, 194 F. (2d) 698  ™ Injection Molding Company, 104 NLRB 639 
(CA-7, 1952). (1953). 
% 22 LABOR CASES { 67,248, 199 F. (2d) 684 *% The Electric Auto-Lite Company, 92 NLRB 
1073 (1950). 


(CA-9, 1952). 

% Pen and Pencil Workers Union, Local 19593, 
91 NLRB 883 (1950): City Window Cleaning 
Company, 114 NLRB 906 (1955); Custom Under- 
wear Manufacturing Company, 108 NLRB 117 
(1954); Waterfront Employers of Washington, 
98 NLRB 284 (1952). 

® Federal Telephone and Radio Corporation, 
98 NLRB 1324 (1952). 
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* 115 NLRB 1542 (1956). 

™* NLRB v. Bakery Workers Union, 32 LABOR 
Cases { 70,745, 245 F. (2d) 211 (CA-3, 1957). 

% 26 LABOR CASES { 68,762, 216 F. (2d) 285 


(CA-2, 1954). 


293 


fines if he was also delinquent in his pe- 
riodic dues. The union’s policy had been 
not to accept dues unless fines were paid 
also, but the union later changed its policy 
to accept dues alone. The employee was 
not specially notified of the change in policy 
but became aware of it through information 
received from the personnel manager. The 
court held that under the statute the lawful- 
ness with respect to union fees and dues 
is determined by the union policies and 
not by the way these policies are com- 
municated to employees. 


The Board has ruled that it is a violation 
of the law to either cause discharge of, or 
discharge, employees for failure to pay strike 
fund assessments or general assessments either 
separately or along with union dues and 
fees.” General assessments levied by unions 
are not considered to be periodic dues within 
the meaning and intent of Proviso B to 
Section 8(a)(3) of the act. This is true 
even though the assessments are levied 
in a uniform manner and apply to all union 
members, because both the time and the 
amount of the assessments are variable; 
therefore there is no basis for developing 
a device for certain prediction.“ In the 
Anaconda Copper Mining Company case* 
the Board held that when the union decided 
to levy an assessment rather than raise 
union dues it could not request discharge 
for failure to pay the assessment because 
it was not part of the periodic dues. 


Under union security contracts, the law 
permits or privileges the union to establish 
its own rules with respect to the retention 
of membership in its organization. These 
rules must be in conformity with the statute, 
so the Board has been required to deter- 
mine when rules concerning the payment 
of dues and fees as a condition of employ- 
ment are legitimate. For example, in the 
Ferro Stamping and Manufacturing Company 
case,” the Board decided that it is not a 
violation of the law for a union to raise its 
initiation fees shortly before a union shop 
security contract becomes effective and for 
the union to serve notice on the employees 
that they would have to pay higher initia- 
tion fees unless they joined the union be- 
fore the new contract became effective. 


In this same case the union was allowed 
to demand that certain employees pay their 
dues either by checkoff or at union meetings. 


Unions can raise initiation fees if this 
action is motivated or necessitated by in- 
creased costs and if the increase is applied 
in a nondiscriminatory manner.“ The union 
is functioning within its legal province by 
requiring previously expelied union mem- 
bers, whether or not they have been dis- 
charged, to pay a second initiation fee if 
they are rehired or before they are admitted 
as members in good standing. The initia- 
tion fee cannot be a fine or a penalty and 
it must be uniformly demanded from all 
new members. In the Food Machinery and 
Chemical Corporation decision“ the Board 
held that the union was justified in charg- 
ing a greater initiation or reinstatement fee 
to former members of a sister local than 
to new members because the difference in 
fees was founded upon a reasonable classi- 
fication of former members as compared 
to new job applicants. Reinstatement fees 
for former members of the union are re- 
garded as initiation fees and can be col- 
lected by the union. Also, the union can 
legally demand the discharge of employees 
under a union security contract for de- 
linquency in dues, even though the em- 
ployees offer to pay their dues and the 
union rejects them. Discharge can be de- 
manded because the members have refused 
to pay fines that have been imposed upon 
them for not attending union meetings, if 
the discharges are made after the demand for 
dues is separated from the demand for fines 
and the employees still refuse to pay the 
legitimate dues.” Neither is it illegal for a 
union to stipulate in a union security provision 
that persons who do not become members 
of the union for religious reasons can pay 
amounts equal to the union dues.“ 


On the other hand, a rule established by 
the union that required an initiation fee of a 
greater amount from employees with one 
year of service than from employees with 
less service was ruled to be discriminatory. 
This rule penalized employees who legiti- 
mately refrained from joining the union 
until union membership became a condition 
of employment. The fact that this action 


% Central Pipe Fabricating & Supply Com- 
pany, 114 NLRB 350 (1955); Peerless Tool and 
Engineering Company, 111 NLRB 853 (1955): 
The Great Atlantic and Pacific Tea Company 
(Pittsburgh Bakery), 110 NLRB 918 (1954). 

*” International Harvester Company (Foundry 
Division, Louisville Works), 95 NLRB 730 
(1951); Continental Can Company, Inc., 98 
NLRB 1252 (1952). 
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Apprenticeship lays a foundation on 
which you can build according to 
your own ability and your determina- 
tion to get ahead. Many of the 
key men in today’s industry started 
as apprentices.—United States De- 
partment of Labor pamphlet. 


had been a past practice with the union did 
not make it legal.“ Neither was it legal 
for the union to interpret the union security 
contract, which required as a condition of 
employment that employees affiliate with 
the union 30 days after its execution, to 
require that these members pay dues that 
had accrued during the 30-day period.“ 
In NLRB v. Local 169, Teamsters ® the court 
upheld the Board’s ruling that it was a 
violation of the law for a union to cause 
the discharge of an employee for failure 
to pay dues in a lump sum. The employee 
involved had been on a sick leave and the 
union had not been consistent in its appli- 
cation of the rule because the evidence 
showed that it had been more lenient with 
other employees in similar situations. 


The question as to the deadline for the 
tendering of delinquent dues to avoid the 
severance of employment relations has often 
confronted the Board. In Chisholm-Ryder 
Company, Inc.” the Board established the 
doctrine that it was legal for the union to 
cause the discharge of an employee who 
had been expelled from the union for failure 
to pay union fees and dues even though he 
tendered these before his actual discharge. 
It was held that an employee, to be pro- 
tected by the law, must tender periodic dues 
that are uniformly required as a condition 
of employment and must also make the 
tender within the time uniformly arranged 
by the union. In applying this principle 
the Board held that the union violated the 
law by causing a worker to be fired for not 
paying her dues. She did properly tender 
the dues by mail before the request for 
discharge but the union refused to accept 


them because they were not paid at a union 
meeting.” 


In an Aluminum Workers International 
Union, AFL (Metal Ware Corporation) case™ 
the Board overruled the standard established in 
the Chisholm-Ryder Company decision by 
establishing the policy that it is a legal and 
proper tender of fees and dues if a full and 
unqualified tender is made at any time 
before the actual discharge. The Board 
purposely disregarded the time at which 
the union’s request for the discharge was 
actually made. In other cases this semi- 
judicial body has applied this standard by 
recognizing an unqualified tender made at 
any time prior to the actual discharge as 
proper and sufficient to prevent legitimate 
discharge regardless of when discharge was 
requested.” 


This matter of the proper time to tender 
delinquent fees and dues to avoid discharge 
has been appealed to the appropriate cir- 
cuit courts on at least two occasions. In 
NLRB v. Aluminum Workers Union (Metal 
Wares Corporation)™ the court upheld the 
Board by ruling that the tendering of dues 
by mail rather than at a union meeting is 
an unqualified and proper tender of dues. 
The union could not legally request the 
discharge of an employee and demand a 
reinstatement of fee; neither could the em- 
ployer justifiably discharge the employee if 
the worker tendered the delinquent dues 
before being expelled by the union or before 
being discharged by the employer. 

However, in International Association of 
Machinists v. NLRB (New Britain Machine 
Company)™ the court rejected the Board’s 
doctrine and held that belated dues-tender- 
ing was no protection against union security 
discharge. The court reasoned that when 
a union has a legal right to request the 
discharge of an employee under a collective 
bargaining contract this cannot be negated 
in terms of Section 8(b)(2) by a tardy 
tender of back dues to the union, even if 
tendered before actual discharge. Such an 
employee becames a free rider; the union 
is legally justified in requesting his dis- 
charge because the statute makes no pro- 


4* Local 153, Automobile Workers, ClO (Rich- 
ard Stacker) 99 NLRB 1419 (1952). 

4 Seaboard Terminal and Refrigeration Com- 
pany, cited at footnote 17. 

#29 LABOR CASES { 69,599, 228 F. (2d) 425 
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visions for last-minute attempts to prevent 
discharge, and the union can legally en- 
force a union security contract. The evi- 
dence presented in this case revealed that 
the employee involved was delinquent in his 
dues. He attempted to resign from the 
union during the escape-clause period con- 
tained in the membership-maintenance agree- 
ment, but the union contended that he could 
not withdraw from the union because he 
had failed to respect the contract require- 
ments for resignation. The case went to 
the arbitrator who ruled against the em- 
ployee. He then immediately tendered his 
dues before his discharge, but the union 
refused to accept them and demanded his 
discharge. The Board upheld the employee, 
but the court reversed the Board’s decision. 
The court reasoned that such last-minute 
tendering of dues—that is, just before a 
discharge—could easily make ineffective the 
sanction of discharge against members 
who fail to pay their fees and dues on 
time. 


In order to effectuate the policies of the 
statute or to enforce the law, the Board 
has established various penalties both upon 
the union for causing the illegal discharge 
of employees for delinquency of fees and 
dues and upon the employer for actually 
firing them. The Board has on occasions 
held that both the union and the employer 
violated the law by causing employees to 
be fired and for discharging them for not 
paying their fees and dues,’ when they 
legally tendered them, in order to make 
jobs available for union men who were 
unemployed; for discharging employees for 
dues delinquency in the absence of a valid 
union shop agreement; or for discharging 
employees for reasons other than failure 
to tender or pay their legitimate union fees 
and dues.“ The courts have interpreted 
Section 10(c) of the statute to mean that 
the Board can hold both the union and the 
employer, if both are guilty, jointly liable 
for making the affected employees whole. 
The employer violates the law by yielding 
to the union’s demands.” 


The employer does not have to discharge 
workers that the union claims are delin- 
quent in dues if he has reasonable grounds 
for suspecting that the union is guilty of 
discriminating against them in terms of 
higher dues or more rigid requirements for 
union membership.* In fact, the only rea- 
son for holding the employer liable in such 
discharge cases is that he has reasonable 
grounds for believing that the union is 
behaving in a discriminatory manner, and 
is asking for discharge for reasons other 
than failure to pay dues and fees.” The 
employer is not held guilty of law violation 
and liable for back pay even if he heeds the 
demands of the union for discharge if he 
has no grounds or basis for believing that 
the union’s request for discharge is illegal.” 


It has been quite thoroughly established 
that the union can be held either singly or 
jointly responsible for making the employee 
whole or restoring the status quo if it expels 
members from the union and causes them 
to be discharged for reasons other than 
the failure to tender or pay legitimate fees 
and dues. In the Commerctal Telegraphers, 
Radio Officers Union v. NLRB decision™ 
the United States Supreme Court held that 
the Board can proceed against the union 
without joining the employer. An order 
by the Board that a union which caused 
the illegal discharge of an employee make 
employee whole is not invalid on the grounds 
that the union would be paying damages 
for an offense committed by management.* 

If the union is held responsible alone 
for the illegal discharge it will be required 
to reimburse the affected worker by paying 
him the amount of back pay designated by 
the Board. The union can only toll its 
liability for back pay by directly notifying 
the employer in writing that it has no ob- 
jection to the reinstatement of the injured 
employee, by giving the employee a copy 
of the letter and by actually requesting that 
the employee be reinstated.“ This attempt 
of the Board to restore the status quo has 
received the approval of the courts.“ Also, 


6 Case cited at footnote 19; W. and J. Sloane, 
116 NLRB 1267 (1956); O. W. Burke Company, 
112 NLRB 592 (1955). 

% Union Starch case, cited at footnote 12; 
NLRB v. Alaska Steamship Company, 25 LABOR 
CASES { 68,218, 211 F. (2d) 357 (CA-9, 1£54). 

% Foley’s Mill and Cabinet Works, 95 NLRB 
743 (1951). 

® The Eclipse Lumber Company, Inc., 95 
NLRB 464 (1951): Sherman Paper Products 
Company, cited at footnote 15, 

© The Great Atlantic and Pacific Tea Company 
(Pittsburgh Bakery), cited at footnote 39. 

*1 25 LABOR CASES { 68,111, 347 U. S. 17 (1954), 
74S. Ct. 323 (1951). 
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the union has been required to repay dues 
and fees collected from employees under 
an illegal union security contract, and to 
pay back the portion of initiation fees and 
dues that was ruled to be a discriminatory 
overcharge.® 

This analysis of the decisions of the 
Board and the courts relative to union 
fees and dues reveals to the student in the 
area of labor and management some of the 
serious problems with which administrative 
and judicial bodies are confronted. The 
Board has been required to determine when 
the union can legitimately request discharge 
for failure to pay or tender fees and dues 
and also when the union and the employer 
violate the statute by causing discharge and 
by actually discharging for this failure. It 
is clear that the Board has rigidly applied 
the law in dealing with this problem. Work- 
ers can be expelled from the union for a 
number of reasons, but they cannot be 
expelled and then discharged unless they 
fail to pay or tender their fees and dues. 
The Board, in administering the statute, has 
been careful to guard against any pretexts 
for requesting discharge and has made 
certain that a legitimate un‘on security 
contract is in existence. Also, this semi- 
judicial body has carefully scrutinized the 
rules relative to the payment of dues and 
fees formulated by the union. This body 
has decided that union dues and fees must 
be applied in a uniform manner, or that all 
forms of discrimination must be avoided. 
It has been ruled that fines and assess- 


ments are not dues or fees, and the refusal 
to pay these does not justify either the 
request for discharge or actual discharge. 

The problem of when an employee must 
pay or tender his dues to avoid discharge 


“The major part of the decline in eco- 
nomic activity is behind us; however, 
recovery promises to be slow.” Dr. Jules 
Backman of New York University 
told the National Association of Music 
Merchants: “Continuing expansion in 
state and local spending, the projected 
increase in national defense spending, the 
decline in interest rates, and the greater 
availability of credit will be forces sup- 
porting the economy as the year moves on. 
Expansion due to these factors will act 
to offset the decline still to be experi- 


is still unsettled. The Board at first estab- 
lished the doctrine that it was legal for 
the union to demand discharge of employees 
who were delinquent in their dues and fees 


even though they tendered them before 
their actual discharge. Employees were 
required to not only tender leg‘timate pe- 
riodic dues but also make the tender within 
the time uniformly set by the union. In 
a later decision the Board overru'ed this 
standard, and established the policy that 
it is a legal tender of fees and dues if an 
unqualified tender is made any time before 
the actual discharge. The Board consciously 
ignored the time when the union’s request 
for discharge was actually made. One cir- 
cuit court has upheld the Board’s reasoning, 
but another one has rejected the Board’s 
doctrine and has ruled that a belated tender- 
ing of dues does not protect an employee 
against union security discharge. The final 
solution of this problem will be left to 
the United States Supreme Court. 

This analysis also shows how much the 
federal government is extending its authority 
into the area of industrial relations. It is 
establishing a framework in which the 
union and the employer must operate. This 
means that administrators, to function ade- 
quately, must be trained persons because 
decisions must be based upon knowledge 
and facts, and not upon bias and subjective 
reasoning. Maybe this trend toward gov- 
ernmental participation is necessary under 
the circumstances, but nevertheless it negates 
the earlier concept of its function—that is, a 
government functions best that functions 
the least. It appears that any time the gov- 
ernment attempts to solve problems it is 
necessary to do so by weakening the free 
[The End] 


enterprise system. 


enced in plant and equipment spending. | 
Consumer incomes have declined only mod- | 
erately. Although unemployment exceeds | 
five million, the number of persons em- | 
ployed is only one and a quarter million | 
lower than a year ago.” 

From 1955 to 1957, labor income in- 
creased by almost $30 billion. Corporate 
profits, after taxes, fell by $1 billion. 

“We cannot ignore the cost impacts 
of higher wages and the adverse effects 
on profits,” said Dr. Backman. 


® International Brotherhood of Teamsters, 
Local 404 (Brown Equipment and Manufacturing 
Company, Inc.), 100 NLRB 801 (1952); Ferro 
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visions for last-minute attempts to prevent 
discharge, and the union can legally en- 
force a union security contract. The evi- 
dence presented in this case revealed that 
the employee involved was delinquent in his 
dues. He attempted to resign from the 
union during the escape-clause period con- 
tained in the membership-maintenatice agree- 
ment, but the union contended that he could 
not withdraw from the union because he 
had failed to respect the contract require- 
ments for resignation. The case went to 
the arbitrator who ruled against the em- 
ployee. He then immediately tendered his 
dues before his discharge, but the union 
refused to accept them and demanded his 
discharge. The Board upheld the employee, 
but the court reversed the Board’s decision. 
The court reasoned that such last-minute 
tendering of dues—that is, just before a 
discharge—could easily make ineffective the 
sanction of discharge against members 
who fail to pay their fees and dues on 
time. 


In order to effectuate the policies of the 
statute or to enforce the law, the Board 
has established various penalties both upon 
the union for causing the illegal discharge 
of employees for delinquency of fees and 
dues and upon the employer for actually 
firing them. The Board has on occasions 
held that both the union and the employer 
violated the law by causing employees to 
be fired and for discharging them for not 
paying their fees and dues, when they 
legally tendered them, in order to make 
jobs available for union men who were 
unemployed; for discharging employees for 
dues delinquency in the absence of a valid 
union shop agreement; or for discharging 
employees for reasons other than failure 
to tender or pay their legitimate union fees 
and dues.“ The courts have interpreted 
Section 10(c) of the statute to mean that 
the Board can hold both the union and the 
employer, if both are guilty, jo'ntly liable 
for making the affected employees whole. 
The employer violates the law by yielding 
to the union’s demands.” 


The employer does not have to discharge 
workers that the union claims are delin- 
quent in dues if he has reasonable grounds 
for suspecting that the union is guilty of 
discriminating against them in terms of 
higher dues or more rigid requirements for 
union membership.™ In fact, the only rea- 
son for holding the employer liable in such 
discharge cases is that he has reasonable 
grounds for believing that the union is 
behaving in a discriminatory manner, and 
is asking for discharge for reasons other 
than failure to pay dues and fees.” The 
employer is not held guilty of law violation 
and liable for back pay even if he heeds the 
demands of the union for discharge if he 
has no grounds or basis for believing that 
the union’s request for discharge is illegal.” 

It has been quite thoroughly established 
that the union can be held either singly or 
jointly responsible for making the employee 
whole or restoring the status quo if it expels 
members from the union and causes them 
to be discharged for reasons other than 
the failure to tender or pay legitimate fees 
and dues. In the Commercial Telegraphers, 
Radio Officers Union v. NLRB decision™ 
the United States Supreme Court held that 
the Board ean proceed against the union 
without joining the employer. An order 
by the Board that a union which caused 
the illegal discharge of an employee make 
employee whole is not invalid on the grounds 
that the union would be paying damages 
for an offense committed by management." 

If the union is held responsible alone 
for the illegal discharge it will be required 
to reimburse the affected worker by paying 
him the amount of back pay designated by 
the Board. The union can only toll its 
liability for back pay by directly notifying 
the employer in writing that it has no cb- 
jection to the reinstatement of the injured 
employee, by giving the employee a copy 
of the letter and by actually requesting that 
the employee be reinstated.“ This attempt 
of the Board to restore the status quo has 
received the approval of the courts.“ Also, 
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the union has been required to repay dues 
and fees collected from employees under 
an illegal union security contract, and to 
pay back the portion of initiation fees and 
dues that was ruled to be a discriminatory 
overcharge.* 

This analysis of the decisions of the 
Board and the courts relative to union 
fees and dues reveals to the student in the 
area of labor and management some of the 
serious problems with which administrative 
and judicial bodies are confronted. The 
Board has been required to determine when 
the union can legitimately request discharge 
for failure to pay or tender fees and dues 
and also when the union and the employer 
violate the statute by causing discharge and 
by actually discharging for this failure. It 
is clear that the Board has rigidly applied 
the law in dealing with this problem. Work- 
ers can be expelled from the union for a 
number of reasons, but they cannot be 
expelled and then discharged unless they 
fail to pay or tender their fees and dues. 
The Board, in administering the statute, has 
been careful to guard against any pretexts 


for requesting discharge and has made 
certain that a legitimate un‘on security 
contract is in existence. Also, this semi- 


judicial body has carefully scrutinized the 
rules relative to the payment of dues and 
fees formulated by the union. This body 
has decided that union dues and fees must 
be applied in a uniform manner, or that ail 
forms of discrimination must be avoided. 
It has been ruled that fines and assess- 
ments are not dues or fees, and the refusal 
to pay these does not justify either the 
request for discharge or actual discharge. 

The problem of when an employee must 
pay or tender his dues to avoid discharge 


“The major part of the decline in eco- 
nomic activity is behind us; however, 
recovery promises to be slow.” Dr. Jules 
Backman of New York University 
told the National Association of Music 
Merchants: “Continuing expansion in 
state and local spending, the projected 
increase in national defense spending, the 
decline in interest rates, and the greater 
availability of credit will be forces sup- 
porting the economy as the year moves on. 
Expansion due to these factors will act 
to offset the decline still to be experi- 
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is still unsettled. The Board at first estab- 
lished the doctrine that it was legal for 
the union to demand discharge of employees 
who were delinquent in their dues and fees 


even though they tendered them before 
their actua] discharge. Employees were 
required to not only tender leg‘timate pe- 
riodic dues but also make the tender within 
the time uniformly set by the union. In 
a later decision the Board overru'ed this 
standard, and established the policy that 
it is a legal tender of fees and dues if an 
unqualified tender is made any time before 
the actual discharge. The Board consciously 
ignored the time when the union’s request 
for discharge was actually made. One cir- 
cuit court has upheld the Board’s reasoning, 
but another one has rejected the Board’s 
doctrine and has ruled that a belated tender- 
ing of dues does not protect an employee 
against union security discharge. The final 
solution of this problem will be left to 
the United States Supreme Court. 

This analysis also shows how much the 
federal government is extending its authority 
into the area of industrial relations. It is 
establishing a framework in which the 
union and the employer must operate. This 
means that administrators, to function ade- 
quately, must be trained persons because 
decisions must be based upon knowledge 
and facts, and not upon bias and subjective 
reasoning. Maybe this trend toward gov- 
ernmental participation is necessary under 
the circumstances, but nevertheless it negates 
the earlier concept of its function—that is, a 
government functions best that functions 
the least. It appears that any time the gov- 
ernment attempts to solve problems it is 
necessary to do so by weakening the free 
enterprise system. [The End] 
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erately. Although unemployment exceeds 
five million, the number of persons em- 
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lower than a year ago.” 


From 1955 to 1957, labor income in- 
creased by almost $30 billion. Corporate 
profits, after taxes, fell by $1 billion. 

“We cannot ignore the cost impacts 
of higher wages and the adverse effects 
on profits,” said Dr. Backman. 
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___The Rights and Responsibilities of Union 


The majority of unions preach and practice the principles of democ- 
racy; but to insure this, the author urges the members to exercise 
the rights that go with membership. This article is reprinted, with 


permission, from the February, 1958 AFL-CIO American Federationist. 


RIGHTS and responsibilities of 
trade union members are a subject of 
widespread and genuie concern at the 
present timie. 


The vast majority of union officials en- 
deavor honestly to safeguard the rights and 
forward the interests of their members and 
to discharge the duties of their offices. Yet 
the reputations of the vast majority and of 
the labor movement are imperiled by the 
dishonest, corrupt and unethical practices 
of the few who betray their trust. 


Union members who fail to exercise and 
practice their responsibilities as union citi- 
zens likewise bear a high degree of ac- 
countability for abridgement of their rights. 


Most of the time—but not all of it, by 
any means—they do enjoy their rights as 
members of democratic unions. Most of 
the time—but, unfortunately, not enough 
of the time—they do exercise and practice 
their responsibilities as union members. 


To make a detailed survey of the degree 
to which rights are being honored and 
responsibilities fully met would, I fear, be a 
career in itself. I doubt that a perfect score 
would be found in any trade union or, for 
that matter, in any human organization. 


Nevertheless, many union organizations 
have conscientiously striven to provide con- 
stitutional safeguards for members’ rights 
and have gone to considerable effort to in- 
still in their members that sense of respon- 
sibility which is essential to a truly democratic 
organization. 


There are other union organizations where 
this process seems—if I may be charitable 
—retarded. 

The problem is one that faces many 
groups in our society—not only the labor 
movement. In greater or lesser degree, it 
is faced by churches, fraternal organiza- 


tions, alumni clubs and, in a larger sense 
—in connection with the exercise of the 
franchise—by government itself. 


Recently I read that a panel of personnel 
experts of the American Management Asso- 
ciation was concerned that management 
might have been too successful in demoting 
individuality—that is, a sense of rights and 
responsibilities—in the ranks of industry. 


Too much success along those lines leads 
to a form of yes-man regimentation and a 
loss of the individual’s willingness to speak 
up with his ideas or his doubts. 


So labor is not in a boat by itself. Rather, 
because of the work of Congressional com- 
mittees and the AFL-CIO itself, labor hap- 
pens merely to be in a highly publicized boat. 


Union citizenship bears strong resem- 
blances to American citizenship, of which 
it is indeed a part. There are rights and 
duties ; there are privileges and responsibilities. 


In both the broad community of citi- 
zenship and in the more limited citizenship 
of the labor movement, there are bright 
spots and areas of deficiency. In both fields 
there are constitutions and laws, as well 
as the uncertain factor of human personality. 


In neither government nor the labor 
movement do I know of any cure-alls that 
will bring perfection quickly. 

I am fearful that the traditional American 
alibi, “Let’s pass a law,” by which we so 
often mean, “Let George do it,” wiil not 
bring a complete solution to our problem. 


If there is no truly simple problem and 
certainly no simple solution, then let us 
look with humility at the problem and at 
some of the solutions that I can visualize. 
What are the rights of a union member 
vis-a-vis his union? I assume everyone in- 
terested in the subject has his own list. 
This is mine: 
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(1) the right to a democratic union; 


(2) the right to due process of law in 
union disciplinary proceedings; 


(3) the right to a clean, honest union; 
(4) the right to an effective union; 


(5) the right to a union free from dis- 
crimination because of race, creed or color; 


(6) the right to a responsible union— 
responsible not only to its members and 
employers, but to the community and to 
the nation as well. 


I think that the mere enumeration of 
these rights explains them. Some elabora- 
tion, however, is undoubtedly required. 


Right to Democratic Union 


The entire labor movement in the United 
States and in all free countries in the world 
is based upon the democratic tradition. 
Freedom and democracy are the essential 
attributes of our labor movement. Labor 
organizations lacking these attributes, like 
Hitler’s Labor Front, Franco’s syndicates 
and Moscow’s captive unions, are unions 
in name only. 

Authoritarian control, whether from within 
the labor movement or imposed from with- 
out by government, is contrary to the spirit. 
the tradition and the principles which should 
always guide and govern labor unions which 
call themselves free and democratic. 


The overwhelming majority of American 
unions both preach and practice the prin- 
ciples of democracy. It is necessary, how- 
ever, to recognize that the record of union 
democracy, like the record of our nation’s 
democracy, is not perfect. 


A few unions do not adequately provide 
for the basic elements of democratic prac- 
tice. A few unions, while giving lip service 
to them, do not practice or implement these 
principles. In all too many instances the 
membership, by apathy and _ indifference, 
forfeits its rights of union citizenship. 


Rights of Union Members 


Thus far I have commented generally 
about union democracy. Perhaps I should 
describe what I regard to be its basic ele- 
ment. It is defined in the AFL-CIO Code 
on Union Democratic Processes as the 
right of full and equal participation by each 
member in the affairs and processes of 
union self-government, 


This includes the right (1) to vote peri- 
odically for his local and national officers, 
either directly by referendum vote or through 
delegate bodies; (2) to honest elections; 
(3) to stand for and to hold office subject 
only to fair qualifications, uniformly im- 
posed; and (4) to voice his views as to the 
method in which the union’s affairs should 
be conducted. 


The AFL-CIO in its Ethical Practices 
Codes dealing with union democracy cor- 
rectly points out that, since each union has 
grown up in its own tradition and with its 
own background, forms and procedures for 
conducting union elections differ widely. 


For example, many unions elect their 
national officers by vote of delegate bodies. 
Other unions do so by referendum vote. 
Whichever method is used, the important 
thing is that the election should be free, 
fair and honest and that adequate internal 
safeguards should be provided to insure the 
achievement of that objective. 


While unions should be free to determine 
their own governmental structure and to 
regulate their own affairs, the AFL-CIO 
has enumerated additional safeguards de- 
signed to insure union democracy and to 
safeguard the democratic character of the 
labor movement. 


Thus, the AFL-CIO has called upon all 
of its affiliates to hold regular conventions 
at stated intervals, which should not be 
more than four years; to open all their 
general conventions to the public; and to 
make convention proceedings available to 
the membership and to the public. 


In addition, the AFL-CIO has called for 
periodic membership meetings of all local 
unions with proper notice of time and place; 
for limited terms of office for all union 
officials, not to exceed four years; for spar- 
ing exercise of the establishment of trus- 
teeship over subordinate bodies; and for 
compliance by union officers and executive 
boards with the provisions of the union’s 
constitution and decisions of the union’s 
conventions. 


I am aware that there is much discussion 
in this area of the need for legislation to 
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effectuate these principles for insuring union 
democracy. I have more faith in the actions 
being taken by the AFL-CIO in this area. 

Moreover, the real and lasting corrective 
is not so much the establishment of new 
principles as the exercise of rights presently 
recognized and accorded. Just as eternal 
vigilance is the price of liberty, so is the 
constant exercise of the rights of union 
citizenship the price of union democracy. 


Right to Due Process of Law 
in Union Disciplinary Proceedings 

The AFL-CIO code dealing with this 
subject reaffirms what every decent labor 
orginization has always recognized—that 
each member of a union is entitled to the 
right of fair treatment in the application 
of union rules and law. 

It seems to me that the general principles 
applicable to union disciplinary procedures 
can be simply stated, as they are in the 
code. Such procedures should contain all 
the elements of fair play. No particular 
formality is required. Court procedures 
need not be used and, in my opinion, should 
not be encouraged. 

However, the essential requirements of 
due process—notice, hearing and judgment 
on the basis of the evidence—should always 
be observed. A method of appeal to a 
higher body should be provided to insure 
that judgment at the local level is not the 
result of prejudice or bias. 

Here again, most unions provide for 
these bas'c elements of due process. A 
few do not. And the misdoings of these 
few have understandably created concern 
in the public mind. eye 

Here too, I would rest my faith with the 
actions being taken by the AFL-CIO to 
insure iniform compliance. Moreover, court 
decisions have increasingly protected the 
rights of individuals to un‘on due process, 
and there is little that legislation could add. 


Right to Clean, Honest Union 


Union members have the absolute right 
to expect and to exact absolute honesty in 


the conduct of their union affairs. They 
have a right to expect more honesty and 
ethics than may commonly be found in the 
market place. 

Making quick profits may be part of the 
climate of the business community. It can 
never be tolerated as part of the concepts 
of the labor community. The trade union 
movement is a brotherhood to serve the 
general welfare of its members and the 


public. It is not a means for individuals to 
serve their own selfish purposes. 

The AFL-CIO, by the adoption of its 
constitution, has clearly accepted the re- 
sponsibility to protect the American labor 
movement “from any and all corrupt in- 
fluences.” 

The codes adopted by the AFL-CIO to 
implement this constitutional provision set 
high standards for unions and union offi- 
cials. Thus, conflicts of interest in the in- 
vestment and business interests of union 
officials are prohibited. The standard used 
is virtually the same as that applied to 
public servants. 

In the language of the code, “no re- 
sponsible trade union official should have 
a personal financial interest which conflicts 
with the full performance of his fiduciary 
dut*es as a workers’ representative.” 


This does not mean that an official of a 
union may not own a few shares of a publicly 
listed security. We in America are not 
that class conscious. It does mean, however, 
that a union official should not have “a 
substantial business interest in any busi- 
ness enterprise with which his un‘on bar- 
gains collectively, or in any business enter- 
prise w‘lich is in competition with any o‘her 
business enterprise with which his union 
barga‘ns collectively.” 

In the handling of union and health and 
welfare funds, all unions and all union 
officials are enjoined by the AFL-CIO 
codes to administer such funds as a high 
trust for the benefit of the members and to 
adhere rigorously to the highest ethical 
standards. Strict record-keeping and audits 
are enjoined, dual salaries prohibited, and 
adequate information to the membership 
required. 

Here again, the codes set an extremely 
high standard. 

“With respect to accounting and financial 
controls and the expenditure of its funds 
for proprietary . . . functions the labor move- 
ment, it goes almost without saying, should 
follow the strictest rules applicable to all 
well-run institutions,” the Code on Financial 
Practices and Proprietary Activities of Unions 
declares. 

“With respect to the policies governing 
its financial and proprietary decisions, a 
higher obligation rests upon the trade 
union movement: to conduct its affairs and 
to expend and invest its funds, not for 
profit, but for the benefit of its membership 
and the great purposes for which they have 
joined together in the fraternity of the labor 
movement.” 


April, 1958 @ Labor Law Journal 


The codes establish further and more 
self-evident requirements. Crooks and 
racketeers are barred from holding office 
in the labor movement. Here the test is not 
conviction, but a practical one: 


“Obviously .. . a person commonly known 
to be a crook or racketeer, should not enjoy 
immunity to prey upon the trade union 
movement because he has somehow man- 
aged to escape conviction, In this area 

determinations must be made as a 
matter of common sense and with due re- 
gard to the rights of the labor unions and 
the individuals involved.” 

Paper charters are prohibited. Affiliates 
are enjoined that a charter should never be 
used as a hunting license or granted to 


persons who are known to traffick in local. 


union charters for illicit or improper pur- 
poses. 
Kickbacks, under-the-table payments, gifts, 
or personal payments from an employer 
or business enterprise with which the of- 
ficial’s union bargains are condemned. 


Finally, the entire labor movement is 
reminded by the codes that any departure 
from the most exacting ethical principles 
is harmful not only to the people directly 
affected but to our whole society. 

I believe that the adoption of these 
codes by the AFL-CIO constitutes a most 
significant step in protecting the rights of 
union members to clean unions. However, 
the mere adoption of these codes, standing 
alone, would not assure honesty and elimi- 
nate corruption. 


The AFL-CIO has done far more than 
merely adopt high-sounding principles. 
Three international unions, including the 
largest one in the federation, having been 
found guilty of violating the labor move- 
ment’s own standards of ethical practices, 
have been expelled. 

The AFL-CIO, at the recent Atlantic 
City convention, taking action without fear 
or favor and without regard to the size or 
strength of any of its affiliates, carried 
out the constitutional determination to keep 
the labor movement free from any taint of 
corruption. 

Perhaps those who seek absolute perfec- 
tion are not satisfied with what the Ameri- 
can labor movement has done to keep its 
house clean. I would remind them that the 
constitution of the AFL-CIO and its Ethical 
Practices Codes are a good deal younger 
than the Ten Commandments, with which 
mankind for several thousand years has 
had major enforcement problems. 
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I trust that labor’s friends will, there- 
fore, be tolerant at least for a time—tolerant 
not of criminality but of the efforts of 
unions to overcome it. 


Right to Effective Union 


The primary function of labor unions— 
in a democracy pledged, as we are, to pri- 
vate enterprise—is collective bargaining. A 
good contract is the fundamental object of 
every union. Each member has a right to 
efficient and effective representation at the 
bargaining table. 

He should also be able to expect that 
when his union meets with the employer, 
it is armed with all the weapons and tech- 
niques of this important process. He has 
a right to expect that his officers know 
the facts; that professional and technical 
assistance is available to his officials; that 
legal, research, education and public rela- 
tions techniques have been utilized as fully 
as possible. 

In short, the union member has _ the 
rght to expect that his leaders and collec- 
tive bargaining representatives will leave 
no stone unturned in getting him the best 
possible agreement on wages, working 
hours, working conditions and security. 

In reviewing the record, I have found 
that far greater losses have resulted to the 
membership of unions by lack of expert 
help in the field of health and welfare funds 
than from corruption on the part of union 
officials. 

In this connection, it is significant that 
one of the codes adopted by the AFL-CIO, 
in recognizing this, says: 

“As a fundamental part of any approach 
to the problem of policing health and wel- 
fare funds, affiliated unions, through edu- 
cation, publicity and discussion programs, 
should seek to develop the widest possible 
degree of active and informed interest in 
all phases of these programs on the part 
of the membership at large. International 
unions should, wherever possible, have ex- 
pert advice available for the negotiation, 
establishment and administration of health 
and welfare plans, and should provide 
training for union representatives in the 
techniques and standards of proper ad- 
ministration of welfare plans.” 


Right to Union 
Free from Discrimination 


An important rmght which the union 


member should have every reason to expect 
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is full protection, in his union and by his 
union, of the basic civil rights of American 
democracy. 

Discrimination against minorities is one 
of the great and unresolved problems of 
America; yet in the postwar years we have 
made heartening and almost astonishing 
progress to overcome this obstacle to our 
democratic society, with its concept of full 
human rights for every citizen. 

It is a source of pride that so many 
unions have stood in the forefront of the 
fight for civil rights. 

The AFL-CIO constitution recognizes 
the right of all workers, without regard to 
race, creed, color or national origin, to share 
in the full benefits of trade unionism. 


The day of the restrictive clause in union 
constitutions, fortunately, is close to twi- 
light. Nevertheless, it would be unrealistic 
to think that despite the progress which 
has been made and the standards that, for 
the most part, compare most favorably 
with other community organizations, there 
is not room in many sections of the trade 
union movement for the strengthening of 
basic civil rights of every member. 


Right to Responsible Union 


The union member has the right to ex- 
pect that his union will be a responsible 
one—responsible to him as a member, re- 
sponsible to employers under its collective 
bargaining agreements, but, more impor- 
tantly, responsible to the community and 
to the nation at large. 

With labor’s growth and maturity, Ameri- 
can unions have rapidly emerged from the 
status of a narrow pressure group into an 
area of broader interest in the general 
problems of the nation and the specific 
community. Labor leadership cannot afford 
to let a situation develop in which there 
is any difference in the mind of the public 
between desirable goals for the whole so- 
ciety and desirable goals for the labor 
movement. 

It is unfortunate that a few labor leaders 
have not yet come to realize the public 
service character of the union and its func- 
tions. It is fortunate that the leadership of 
the AFL-CIO and most of its affiliates do. 

It is for the best interests of unions and 
their members that they must now live 
in the goldfish bowl of national curiosity. 
The goldfish bowl is not a bad symbol for 
responsible organizations in the American 
democratic society. 


To maintain the good will of fair-minded 
employers, of public officials and of the 
mass of plain citizens, labor will constantly 
have to reaffirm that it has nothing to 
hide and much to proclaim. 

“What is good for America is good for 
labor” is an admirable and catchy slogan. 
But glib as it sounds, it voices a funda- 
mental truth that our labor movement 
should not forget. 


Responsibilities of Union Members 


I have thus far dealt with the rights 
of a trade union member, but these rights 
cannot be achieved by a union membership 
that does not exercise its responsibilities, 
a union membership that sits back, bored 
or smug, and challenges its officialdom to 
pull economic and ethical rabbits out of 
the union hat. 

The first responsibility of the union mem- 
ber is to participate in the affairs of his 
union. When a union member regards his 
union as a slot machine which may pay 
back a quarter for each nickel invested or 
as an insurance policy that can be obtained 
at little cost, then that union member is 
devaluating his union. 

A certain recipe for corruption in the 
leadership is lethargy of the membership. 
As Monsignor George G. Higgins of the 
National Catholic Welfare Conference has 
pointed out, union members tend to get the 
sort of leadership they deserve, but since 
luck has been on their side, they have often 
gotten better leadership than their degree 
of participation would suggest they deserve. 

To those who would blame all the faults 
of the labor movement on its leaders, let 
me point to the increasingly effective cam- 
paigns being conducted by many union 
leaderships to get the members to come 
in decent numbers to union meetings. After 
all, nobody “forces” the union member to 
stay home watching television. 

The union member has a second respon- 
sibility—to help set the broad ethical stand- 
ards under which his union operates. A 
union is composed of individual members 
who create a “public opinion” of their own. 
Like a politician, the union leader is sensi- 
tive to his public. And he responds quickly 
to the straws in the wind. 

The individual union member has a re- 
sponsibility to make sure that the public 
opinion which he helps to mold does not 
provide a climate in which tolerance for 
making a fast buck is a major factor. He 
has, indeed, a responsibility to let his lead- 
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ers know that the union’s members expect 
—more than that, demand—that they be 
honest servants of the organization and 
its membership. 

Third, the membership has a_ responsi- 
bility to adhere to our American concept 
of respect for minorities. 


Let us be frank. Too many union mem- 
bers joined White Citizens Councils in the 
South. Too many union members took part 
in the disgraceful anti-Negro riots at Trum- 
bull Park in Chicago. Too many union 
members are not willing to accord to mi- 
norities the civil rights which they would 
want for themselves. 

There is a responsibility on the part of 
union members to give full support to our 
broad national program of civil rights and 
to insist that their unions keep in step 
with the fair-minded sections of our na- 
tional population. 

Fourth, there is a responsibility on the 
members to be good citizens and to recog- 
nize fully the role of their union as a re- 
sponsible volunteer organization in the 
national society. This embraces the concept 
I have already mentioned—that what is 
good for America is good for its unions. 


The union member has a responsibility 
to recognize that his union is not an island 
unto itself, but that it must, in the Ameri- 
can way, work together with other sections 
of the community to make our country a 
better place in which to live and the world 
a better place for all mankind. 


And, finally, the member has the re- 
sponsibility to be loyal to his union. 


The right of an individual member to 
criticize the policies and personalities of 
his union officers—and he has this unques- 
tioned right—does not, in the language of 
the AFL-CIO code, “include the right to 
undermine the union as an institution.” 

That means that each union member 
should support wholeheartedly and intelli- 
gently the union’s collective bargaining 
goals arrived at by democratic processes. 

It means that he must be ready to sup- 
port the services which the modern union 
requires in order that it can represent the 
member effectively at the collective bar- 
gaining table. 

It means that the union member has a 
responsibility to make the most of the 
democratic process within his own organi- 
zation. 

It means that the duty of policing and 
enforcing ethical standards is shared by 
every union member as well as by his 
officiais. 

It means recognition that the best safe- 
guards against abuses of union rights lie 
in the hands of a vigilant, informed and 
active membership. 

These are difficult days for labor in 
America. The enemies of labor will seek 
to use the present situation substantially to 
weaken it. The friends of labor will be 
called upon to safeguard labor from un- 
warranted restrictions and to support labor’s 
own program to correct abuses. 

The public should remember that a demo- 
cratic and strong labor movement is a 


[The End] 


bulwark to our free way of life. 


WAGE AND PRODUCTIVITY INCREMENTS IN PARTIAL MOBILIZATION 
—Continued from page 288 


consideration that under such circumstances 
it is impossible for everyone to consume the 
same bundle of goods as formerly, since 
the economy’s bundle has become smaller. 
Thus, unorganized and relatively helpless 
persons necessarily will be required to pay 
a disproportionately large part of the cost 
of national security, and in the process to 
reduce their living standards. The second 
reason follows from the consideration that, 
in the event of defense spending on a scale 
large enough to decrease consumers’ sup- 
plies, sliding scales and productivity incre- 
ments will bring about a larger decline 


than would otherwise take place in the real 
remuneration for extending credit. The 
resulting inequities will, in turn, tend to 
decrease the public’s desire to invest, par- 
ticularly in the cases of owners and ad- 
ministrators of long-term investable funds. 

It therefore seems fair and sensible to 
enact stand-by legislation requiring the sus- 
pension of wage escalator contract clauses 
whenever defense spending rises by a mag- 
nitude large enough to cause a decrease in 
the physical stream of consumers’ supplies." 


[The End] 


8 My opposition to wage cost-of-living adjust- 
ments and productivity increments in no sense 
whatever means that I favor permanent applica- 
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tion of general wage controls during periods of 
large-scale military spending. Cf. section ‘‘Meas- 
ures Taken by Congress and by President.”’ 
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FLSA Suit Lost Due to Refusal 
to Produce Informers’ Statements 


The Secretary of Labor’s suit to enjoin 
an employer from violating the minimum 
wage, overtime and record-keeping provi- 
sions of the Fair Labor Standards Act was 
dismissed because the Secretary refused to 
produce statements obtained from four em- 
ployees. This dismissal was ordered despite 
his claims of privilege for the protecticn of 
informers and for the safeguarding of docu- 
ments in the possession of an executive de- 
partment of the government. 


Since the Secretary’s action made the 
government an ordinary litigant in seeking 
an injunction, the question of disclosure 
was not in the realm of “executive privilege” 
and became a matter for judicial determi- 
nation, the court declared. It added that 
the privilege ordinarily given to informers 
could not be claimed because the Secretary 
had already voluntariiy disclosed the names 
of the employees whose statements were 
sought. 

The production of the statements was 
held to be essential because the information 
contained therein was needed by the em- 
ployer for the preparation of his defense. 
Thus, the trial court’s order directing a dis- 
missal of the suit was held to be proper.— 
Mitchell v. Bass-Clark Lumber Company, 34 
Lasor Cases 71,318. 


Is Back Pay Order Subject 
to Statute of Limitations? 


A federal district court in Tennessee re- 
cently ruled that a back pay order issued 
in a civil contempt proceeding against an 
employer, who disobeyed an injunction against 
violations of the overtime pay provisions of 
the Fair Labor Standards Act, is not sub- 
ject to the federal two-year statute of 
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limitations applicable to employee claims 
under the FLSA. The employer, who was 
found guilty of contempt, was ordered to 
make payment for overtime pay owed as far 
back as 1952, when the injunction was issued. 


The court expressly stated that the stat- 
ute of limitations was not applicable to the 
back pay order. The limitation was not 
controlling since the contempt proceeding 
was not a new cause of action but an addi- 
tional step seeking an equitable remedy in 
the injunction suit. (Tobin v. Frost-Arnett 
Company, 34 Lasor Cases { 71,220.) 


The above decision conflicts with those 
handed down by another federal court in 
Tennessee and by a federal court in South 
Carolina (see Tobin v. Alma Mills, 18 Lasor 
Cases { 65,972, and Tobin v. Mason & Dixon 
Lines, 21 Lapor Cases § 66,741). In these 
latter cases the courts applied the two-year 
statute of limitations in contempt proceed- 
ings. In the Frost-Arnett case the court did 
not make any reference to these decisions. 


As may be seen from the above, the ques- 
tion of whether the two-year statute of 
limitations applies to a FLSA back pay 
order in a contempt proceeding is not 
easily answered. 


Retail Establishment Exemption 
Analyzed by Court 


A federal district court in Minnesota was 
recently faced with a problem involving the 
application of the retail and service estab- 
lishment exemption of the Fair Labor 
Standards Act. The facts were briefly as 
follows: A hotel, which also served as a 
bus depot, sold tickets for interstate bus 
lines. The ticket seller in the hotel brought 
an action for the minimum wages and over- 
time pay required under the Fair Labor 
Standards Act. 
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It was the ticket seller’s contention that 
the hotel’s annual dollar volume of sales 
included all the proceeds of the ticket sales, 
and that the hotel did not meet the require- 
ment that 75 per cent of the annual dollar 
volume of the sales or services of an estab- 
lishment must be recognized as retail be- 
fore it can claim the retail and service 
establishment exemption. However, the 
court did not agree. It stated that only 
the commissions retained by the hotel for the 
ticket sales could be included in the annual 
volume of sales or services. On that basis 
the hotel met the exemption requirements. 


The court said that to include the total 
amount received by the hotel from the sales 
of tickets would present an unrealistic pic- 
ture of the employer’s business. It rejected 
the argument that the commissions repre- 
sented nothing but profit, stating that the 
hotel must pay therefrom the expenses in- 
curred in operating the depot—for example, 
the salary of the employee who sold tickets. 

Since the hotel was exempt, it was not 
required to pay FLSA compensation to the 
employee. The fact that he spent most of 
his time in work directly connected with 
interstate commerce did not matter.—Schmidt 


v. Randall, 34 Lasor Cases § 71,355. 


Employee Fired for Aiding 
Investigation Under Wage Law 


The federal wage law was violated when 
an employer fired a worker who gave infor- 
mation to a government investigator, even 
though the investigation showed that neither 
the employer nor the employee was covered 
py the law. This is the substance of the 
holding in Mitchell v. Equitable Beneficial 
Life, Health & Accident Company, 34 LABor 
Cases $71,317. The facts were briefly as 
follows: 


The employer testified that he fired the 
employee the very day after she gave her 
statement to a government investigator be- 
cause the employer was afraid of what she 
had said. He did not have the employee’s 
statement before him but he had her write 
down what she thought that she had said. 
The employer’s son admitted that certain 
things allegedly wrong with the employee’s 
work were ascertained from a survey and 
investigation made a week before the case 
came to trial. The court found as a fact 
that the employer fired the employee be- 
cause she gave the statement to the govern- 
ment agency. 


Government enforcement officials have 
the authority to investigate a business to 
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ascertain if it is covered by the federal wage 
law, and the law forbids discrimination 
against employees who aid the officials. 
Thus, the firing in the instant case was 
illegal even though the employer’s business 
had no interstate features. 


The court noted that it could order that 
the worker be reinstated with back pay. 
However, since she had found another job 
and since reinstatement would bring about 
an undesirable relationship, the employer 
was given a choice—he could reinstate the 
employee with back pay, in which event she 
could not be fired without cause for one 
year, or he could pay her a flat $1,000 as 
“just compensation for all past and future 
damages.” In regard to the awarding of 
back pay in conjunction with reinstatement, 
the court apparently distinguished that type 
of award from one for unpaid minimum 
wages or unpaid overtime ccmpensation, 
because the latter tvpe of award is e~pressly 
prohibited by the FLSA when an injunction 
suit is involved. 


Family-Type, Part-Time Cusiness 
Enjoined from Violating FLSA 


The Secretary of Labor recently enjoined 
the operator of a family-type, part-time 
business in Georgia from violating the pro- 
visions of the Fair Labor Standards Act. 
In the injunction suit the evidence indi- 
cated that the defendant owned and oper- 
ated a hamper top manufacturing plant and 
was engaged in the manufacture, sale and 
distribution of hamper tops, a large amount 
of which were shipped outside Georgia 
During the periods here involved, he em- 
ployed approximately 12 employees in the 
production of the hamper tops. 


Evidence showed that except during “busy 
seasons,” the lids were produced only by 
members of the defendant’s family. How- 
ever, “outside” help was hired during the 
“busy seasons” and was paid less than the 
statutory minimum wage. The FLSA child- 
labor provisions were violated when an 
“outside” employee was permitted to bring 
her underage children with her to assist in 
the work. The defendant failed to keep 
adequate employment records. He also vio- 
lated the FLSA “hot goods” provisions by 
shipping in interstate commerce lids pro- 
duced in violation of the minimum-wage 
and child-labor provisions of the act. 

The federal district court found that the 
above violations of the FLSA existed and, 
thus, an injunction was granted.—Mitchell z 
Thaxton, 34 Lapor Cases § 71,313. 


305 


Arbitration 


Decisions « + « 


. 


Developments 


Proposed Labor Arbitration Law 


During the last week in January, H. R. 
10308 was introduced in the House of 
Representatives by Ludwig Teller, of New 
York. This bill would amend the United 
States Arbitration Act so as to make that 
act expressly applicable to arbitration of 
employer-employee grievance controversies 
which arise under collective bargaining agree- 
ments in industries affecting commerce. 

The measure would also safeguard the 
jurisdiction of state courts in those states 
where by statute arbitration of disputes 
which may arise under such agreements— 
so-called grievance disputes also referred to 
in the field of arbitration as future disputes 
clauses—may be specifically enforced. 


The present language of Section 2 of 


the act excludes arbitration of employer- 
employee controversies, but the provision 
of the act to such effect has been rendered 
substantially meaningless by the recent 
holding of the Supreme Court in the case 
of Textile Workers Union of America wv. 
Lincoln Mills of Alabama, decided June 3, 
1957, reported at 32 Lapor Cases { 76,733, 
353 U. S. 448. H. R. 10308 is designed 
to make the holding of the Supreme Court 
more effective; at the same time, H. R. 
10308 proposes that state courts shall con- 
tinue to exercise their jurisdiction to en- 
force labor arbitration agreements, at ieast 
in those states where by statute specific 
enforcement of future disputes clauses in 
such agreements is authorized. 

The Supreme Court held in the Lincoln 
Mills case that a federal court suit may be 
brought under Section 301 of the Taift- 
Hartley Act to enforce arbitration of griev- 
ance disputes under a collective bargaining 
agreement covering an industry affecting 
commerce. It also held that federal sub- 
stantive law, not state law, governs suits to 
enforce such agreements under the act. 
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The decision came as a surprise to many 
members of the bar because, as pointed out 
by Mr. Justice Frankfurter in his dissenting 
opinion,. employment agreements are ex- 
pressly excluded from the only federal stat- 
ute which directly deals with arbitration 
—the United States Arbitration Act—no 
mention of which was made either in the 
opinion of the Court written by Mr. Justice 
Douglas or in the concurring opinion joined 
in by Mr. Justices Burton and Harlan. 


The Court’s opinion would seem, how- 
ever, to carry out the declared interest of 
Congress in promoting collective bargain- 
ing, and an important adjunct of such 
bargaining: an agreement not to strike. 
In construing Section -301 of the Taft- 
Hartley Act, which provides for federal 
court suits for violation of collective bar- 
gaining agreements, the Court concluded: 


“Plainly the agreement to arbitrate griev- 
ance disputes is the quid pro quo for an 
agreement not to strike. Viewed in this 
light, the legislation [Section 301] does 
more than confer jurisdiction in the Federal 
courts over labor organizations. It ex- 
presses a Federal policy that Federal courts 
should enforce these agreements on behalf 
of or against labor organizations and that 
industrial peace can be best obtained only 
in that way.” 

Additional support for the Court’s en- 
forcement of arbitration may be found in 
Title II of the Taft-Hartley Act dealing 
with conciliation of labor disputes. Section 
201(b) of this title declares it to be the 
policy of the United States that the settle- 
ment of union-management disputes “may 
be advanced by making available full and 
adequate Government facilities for concilia- 
tion, mediation and voluntary arbitration.” 


In the circumstances, and having regard 
for the widespread inclusion of provisions 
for arbitrating grievance disputes in collec- 
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tive bargaining agreements, the present 
express exclusion of employer-employee arbi- 
tration from the scope of the United States 
Arbitration Act is atavistic and indefensible. 
And the Supreme Court in the Lincoln Mills 
case has deprived the exclusion of meaning. 
For this reason alone the act should be 
amended so as to make its provisions ex- 
pressly applicable to arbitration of union- 
management grievance disputes. 


But there is an additional important rea- 
son for the amendment. The suit author- 
ized by Section 301 of the Taft-Hartley Act 
and extended to the enforcement of arbitra- 
tion agreements in the Lincoln Mills case is 
a plenary suit, requiring time-consuming 
formal pleadings, and neither Section 301 
nor any other provision of the act contains 
provisions for administering all refusals to 
proceed to arbitration. There is no express 
authorization for staying court actions brought 
in disregard of agreements to arbitrate, nor 
for appointing an arbitrator where the par- 
ties have failed to name one or to provide 
a method of their own for doing so, nor 
for compelling attendance of witnesses at 
arbitration hearings. All these things are 
provided for in the United States Arbitra- 
tion Act, which also authorizes expeditious 
and less formal summary proceedings for 
enforcing arbitration. 


H. R. 10308 also provides for accom- 
modating the labor arbitration process to 
our system of federal-state relations. In 
holding that federal substantive law, not 
state law, governs actions under Section 
301 to enforce arbitration agreemerits, the 
Supreme Court may well have indicated 
that state courts have no jurisdiction to 
enforce these agreements if they govern 
employment in an industry affecting com- 
merce, at least where the unioh—as distin- 
guished from the employee—or the employer 
brings the action. It is not unreasonable 
to apply to the situation brought about by 
the holding in the Lincoln Mills case, the 
doctrine of federal pre-emption which the 
Supreme Court enunciated for the unfair 
labor practice provisions of the Taft-Hartley 
Act in the Garner (24 Lapor Cases { 68,020, 
346 U. S. 485) and Guss (32 Lapor CAseEs 
q 70,563, 353 U. S. 1) decisions. 


According to Ludwig Teller, sponsor of 
the bill, a simple rule of federal pre-emption 
is undesirable in the field of arbitration for 


two main reasons. In the first place, it 
might unfairly deprive a union of remedies 
where it seeks to enforce rights due em- 
ployees whom it represents. In the West- 
inghouse case (27 Lapor Cases { 69,063, 348 


Arbitration 


U. S. 437), the Supreme Court, interpreting 
Section 301 of the Taft-Hartley Act, held 
that a union could not sue an employer in 
the federal court for-vacation payments 
allegedly payable under a collective agree- 
ment to the employees whom the union 
represented. This presumably is a right 
which the employees could pursue, though 
they would be obliged to do so in state 
courts, since, under Section 301, only unions 
—or employers—can sue for breach of col- 
lective agreements. 


H. R. 10308 would expressly safeguard 
the jurisdiction of state courts to enforce 
this right. The Lincoln Mills case, read 
together with the Westinghouse decision, 
probably allows recourse to state court 
arbitration for enforcing this right, but the 
matter ought not be left to surmise or 
implication. The states will continue to 
have responsibilities in labor arbitration 
despite the decision in Lincoln Mills, or 
under it, and if they are willing to assume 
them they ought to be allowed to do so. 


Second, federal pre-emption in the field 
of arbitration is unfair to those states which 
have pioneered in making labor arbitration 
effective and which now provide for specific 
enforcement of agreements to arbitrate union- 
management grievance disputes. Specific 
enforcement of future disputes clauses is 
now authorized by statute in 17 states: 
Arizona, California, Connecticut, Florida, 
Louisiana, Massachusetts, Michigan, Minne- 
sota, New Hampshire, New Jersey, New 
York, Ohio, Oregon, Pennsylvania, Rhode 
Island, Washington and Wisconsin. The 
statute in some of these states—Arizona, 
Michigan, New Hampshire, Oregon, Wis- 
consin, and possibly also Florida—excludes 
employer-employee arbitration, an exclusion 
which reflected early fears by union leaders 
that statutory provisions for enforcement 
of voluntary labor arbitration might lead to 
a system of compulsory arbitration. Mr. 
Teller feels that these fears have proven 
groundless; the arbitration of union-manage- 
ment grievance disputes has been brought 
about largely by union insistence, often 
against strong employer opposition. Today 
both management and unions are generally 
agreed that arbitration is a desirable means 
for determining grievance disputes which 
cannot be adjusted in earlier stages of con- 
tractual grievance procedures. 


Accordingly, the safeguard for the juris- 
diction of state courts proposed in H. R. 
10308 would apply to the following states: 
California, Connecticut, Louisiana, Massa- 
chusetts, Minnesota, New Jersey, New York, 
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There were 473 coal mine deaths in 
the United States in 1957, or 28 
more than in the previous year. 


Ohic, Pennsylvania, Rhode Island and 
Washington. Maine, which in 1957 passed 
a statute providing for specific enforcement 
of future disputes clauses in collective bar- 
gaining agreements, would also be included. 
Perhaps a by-product of H. R. 10308 would 
be to encourage the remaining states to 
forsake their attitude of indifference or 
antagonism to labor arbitration, Mr. Teller 
points out. The states cannot rightly com- 
plain of federal intervention in situations 
where they refuse to afford adequate pro- 
cedures geared to the realities of modern 
collective bargaining. Where, however, as 
in the enumerated states, they have done 
so it is desirable that their jurisdiction 
should be safeguarded. 

The United States Arbitration Act, as 
Section 2 now reads, applies to transactions 
“involving” commerce, whereas the Taft- 
Hartley Act, like the original Wagner Act, 
extends to labor disputes in industries “af- 
fecting” commerce. There is scant judicial 
interpretation of “involving” whereas the 
words “affecting commerce” have been given 
meaning in thousands of decisions. Con- 
formity requires that the scope of Con- 
gressional intervention in labor arbitration 
should be the same as that applicable to 
collective bargaining under the Taft-Hartley 
Act generally. H. R. 10308 amends the 
United States Arbitration Act so as to 
make it applicable to arbitration of griev- 
ance disputes in any industry affecting 
commerce. 

Whether the proceeding be in federal or 
state court, H. R. 10308 contemplates, in 
line with the decision in the Lincoln Mills 
case, that federal substantive law should 
apply to enforcement of agreements to 
arbitrate union-management grievance dis- 
putes affecting commerce. It is Mr. Teller’s 
feeling that the sources of the federal sub- 
stantive law were not explicitly set forth 
in the Court’s decision. The aim apparently 
is to use the policies of Taft-Hartley in 
general, Section 301 in particular, and any 
other federal statute as guides for building 
the federal substantive law. However, the 
court also said: “But State law, if com- 
patible with the purpose of section 301, may 
be resorted to in order to find the rule that 
will best effectuate the Federal policy.” 

There is nothing new in givmg over the 
interpretation or enforcement of federal law 
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to both iederal and state courts; Section 
303 of the Taft-Hartley Act does so at 
present. 

The bill’s sponsor states that the Supreme 
Court in the Lincoln Mills case left open 
the question of whether specific enforce- 
ment may be had not only of undertakings 
to arbitrate grievance disputes under union- 
management agreements but also of “exec- 
utory agreements to arbitrate.” The phrase 
is not too happy and requires clarification, 
since the Red Cross Line case (264 U. S. 
109), cited by the Court for the phrase, 
involved arbitration of a dispute arising out 
of a charter party agreement. The situation 
there, in other words, was similar to that 
existing in the Lincoln Mills case. 


Four main possible situations for labor 
arbitration are, first, submission of an existing 
incidental dispute, apart from any pre-exist- 
ing agreement; second, the future disputes 
clause or “grievance dispute” under a union- 
management agreement; third, a reopening 
clause, such as a provision for periodic 
reopening of wages under a long-term 
union-management agreement; fourth, a 
dispute as to what the terms of the union- 
management agreement should be, where 
the parties are unable to reach an under- 
standing. The first and second types of 
situation, apart from their applicability to 
employer-employee relations, are dealt with 
in the United States Arbitration Act and 
are covered by the Lincoln Mills decision. 


Apparently, the phrase “executory agree- 
ments to arbitrate” is meant to apply to 
the third and fourth. Both are reached by 
the New York Arbitration Statute, the third 
by an amendment adopted in 1937, the 
fourth by a 1952 amendment. 

Whether specific enforcement may be had, 
under Section 301, of arbitration agreements 
in the third and fourth situations is now 
pending in the courts. H. R. 10308 does 
not extend to these situations; their impli- 
cations on a national scale need to be clari- 
fied more fully, and consideration will have 
to be given to conflicting views about the 
desirability of judicially enforcing arbitra- 
tion in these situations. An estimated 90 
per cent of collective khargaining agreements 
provide for arbitration of grievance disputes, 
whereas agreements to arbitrate new con- 
tract terms are rare. H. R. 10308, if 
enacted into law, Mr. Teller holds, should 
serve as a good basic beginning in the 
needed task of making our federal laws 
on labor arbitration consistent and effective. 

H. R. 10308 is now before the 
Committee on the Judiciary. 
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CURRENT LITERATURE 


in the Labor Field 


Flexible Retirement 


Criteria for Retirement. Edited by Geneva 
Mathiasen. G. P. Putnam’s Sons, 210 Madi- 
son Avenue, New York 16, New York. 1953. 
233 pages. $3.50. 


Flexible Retirement. Edited by Geneva 
Mathiasen. G. P. Putnam’s Sons, 210 Madi- 
son Avenue, New York 16, New York. 1957. 
226 pages. $3.75. 


Because the number of elderly persons 
in the United States is rapidly increasing, 
the problems connected with retirement and 
old age have come to the forefront of na- 
tional concern. 


The first National Conference on Retire- 
ment of Older Workers, held at Arden 
House on the Harriman, New York campus 
of Columbia University January 24-26, 1952, 
sponsored by the McGregor Fund and the 
National Committee on the Aging of the 
National Social Welfare Assembly, made it 
a project to study the problems of the aging 
and make recommendations not only for 
the welfare of our oldsters but also for the 
economic benefit of the United States. 


The report of this conference was pub- 
lished in 1953 and followed up four years 
later by the book titled Flexible Retirement, 
which includes the programs and plans that 
grew out of the conclusions reached at the 
conference. 


The dominant theme of the conference 
was that “chronological age has not proved 
acceptable as a sole basis for retirement 
policy.” It was therefore the purpose of 
the conference to explore additional yard- 
sticks for determining how long and under 
what conditions older workers should con- 
tinue in employment or be retired. 

The conference on the aging, by discover- 
ing the way an elderly person lives, what 
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conditions make him fall into the category 
of aging, and his opinions on retirement, 
erased the stereotype of the 65-and-after 
person and substituted the individual as the 
prime element in the retirement situation. 

Using the individual as their yardstick, 
the conference found it hard to determine 
a certain age called old age, since the aging 
process takes place at a different rate in 
every human being. Also, it was shown 
that the aged person has a more difficult 
time in the United States because of the 
youth-minded social structure in which we 
live. In our society no provision is made 
for the aged person to fit into the conjugal 
family living patterns. 


The later supplemental book on flexible 
retirement delves into the possible plans for 
this type of retirement. It is shown that in 
retirement plans, businesses run the gamut 
from complete compulsory retirement with 
almost no exceptions, to no specific age 
requirement for retirement. Thus, between 
these two extremes some companies may 
have a fixed age for retirement but keep 
their over-age employees working if they 
are physically and mentally able to do so 
and if they desire to do so. 


This book illustrates the many ways of 
setting up criteria for retirement other than 
the chronological age. For example, many 
companies work through their medical de- 
partments to determine whether or not a 
person should work after a 
specific age, and then either keep him in 
the same job, switch him to a department 
where he can meet the requirements for 
work or advise him to retire. Also, on the 
positive side of retirement ideas are the 
guidance plans operated by some compa- 
nies which begin to help the employee 
several years before retirement age. Such 
plans include regular medical checkups, 
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continue to 


personal counseling and informative lec- 
tures on life after retirement. 


One important fact which was empha- 
sized in the book on flexible retirement is 
that companies and industries vary in: their 
business and labor setups just as much 
as individuals vary in their physical and 
mental capacity for work after retirement 
age. Thus, there cannot be one plan for 
all industry and business. 


For the most part, both the original 
volume on retirement (Criteria for Retire- 
ment) and the supplemental later volume 
(Flexible Retirement) present a thorough 
picture of the retirement situation and a 
good idea of what is being done to im- 
prove retirement plans. 


Improving Management 


Addresses on Industrial Relations, 1957 
Series. Bureau of Industrial Relations, Uni- 
versity of Michigan, Ann Arbor, Michigan. 
1957. $3.50. 


Because the human element in any busi- 
ness situation is the most difficult to pre- 
dict and control, the problems of maintaining 
successful employee-management relations 
in industry are usually the most perplexing 
for management. 


How does management keep workers 
favorably disposed toward their employers ? 
How can management spot foreman ma- 
terial among the rank-and-file workers? 
How should management develop in the 
small company? How does management 
retain its rights at the collective bargaining 
table? These questions were the major 
themes of the subjects included in the 1957 
Series of Addresses on Industrial Relations 
presented before meetings of business man- 
agers in four Michigan industrial centers 
during 1956-1957 and conducted by the 
Bureau of Industrial Relations of the Uni- 
versity of Michigan. 


Those who delivered the various addresses 
were Carroll E. French, director, Industrial 
Relations Counselors, Inc.; J. Howell Tur- 
ner, director of employee relations, Standard 
Oil Company (Indiana); Louis A. Allen, 
director of organization planning, Booz, 
Allen and Hamilton, Chicago; Robert J. 
Howe, director of salary and organization, 
Thompson Products, Inc.; Robert L. Kahn, 
associate professor of psychology and pro- 
gram director, Survey Research Center, 
University of Michigan; Algie A. Hendrix, 
central personnel staff, and Byron Stewart, 
personnel director, Delco-Remy Division, 
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General Motors Corporation; James H. Tay- 
lor, manager, personnel administration depart- 
ment, The Procter and Gamble Company; 
Richard B. Cribbs, personnel manager, Post 
Cereals and Carton and Container Di- 
visions, General Foods Corporation; Joseph 
G. Knapp, plant director, industrial rela- 
tions department, Flint Plant No. 1, Fisher 
Body Division, General Motors Corpora- 
tion; M. S. Ryder, professor of industrial 
relations, University of Michigan; William 
Haber, professor of economics, University 
of Michigan; Fred W. Climer, formerly vice 
president, The Goodyear Tire and Rubber 
Company; Jay V. Strong, vice president, 
The Wyatt Company, Washington, D. C.; 
Richard A. Leutheuser, manager, hourly 
personnel department, industrial relations 
staff, Ford Motor Company. 


Since the groups addressed by these ex- 
perts placed a great deal of emphasis upon 
managerial leadership in the betterment of 
industrial relations, the topics which the 
audiences chose by ballot for the 1957 series 
came within the fields of personnel policies, 
the positive motivation of employees, ex- 
ecutive development and compensation, and 
the selection of supervisors. 


Dominating the mood of these addresses 
is the theme that every man and woman in 
the employ of an industry is an individual 
and should be treated as such. Many of the 
experts expressed the opinion that medi- 
ocrity. in every type of job was an attitude 
to be deplored and eradicated. It was 
pointed out that getting the “standardized” 
man was dangerous for the progress of 
industry. 

Each section includes questions and an- 
swers which point up many ideas of inter- 
est to those concerned with the formation 
of desirable employee attitudes and work- 
ing habits. 


Ten Essays 


Labor and the New Deal. Edited by Mil- 
ton Derber and Edwin Young. The Uni- 
versity of Wisconsin Press, 430 Sterling 
Court, Madison 6, Wisconsin. 1957. 393 
pages. $6. 

The New Deal had a profound effect on 
the economic structure of the United States. 
This collection of essays by various mem- 
bers of the Department of Economics of 
the University of Wisconsin and the Insti- 
tute of Labor and Industrial Relations of 
the University of Illinois records the effect 
of the New Deal on the development of 
today’s labor organization. 
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The first essay, “Growth and Expansion,” 
by Milton Derber, deals with the phenome- 
nal growth of organized labor in the past 
half century, especially its development un- 
der the New Deal. Says the author: “It 
was the first time in American history that 
such a growth had occurred in such an 
economic period.” 


“The Split in the Labor Movement,” 
second in the collection of works, is by 
Edwin Young. His study is concerned with 
the division in the American Federation of 
Labor, where “leaders had refused to recog- 
nize that great changes in industry required 
some changes in the methods of the AFL,” 
and with an appraisal of effects of this 
action, he outlines background for the 
present reunification. 

Of special interest is the third essay— 
“The Impact of the Political Left,” by 
Bernard Karsh and Phillips L. Garman; it 
explores the history of leftist groups and 
their effect on the labor movement. The 
authors emphasize the influence during the 
depression of organized groups of unem- 
ployed workers and also activities of radi- 
cals—in the thirties and early forties—in 
the newly created mass-production indus- 
tries. The impact of these leftists on present- 
day unions is assessed. While the authors 
seem to find it quite difficult to concretely 
evaluate this impact, they do state that “its 
presence may be indicated by the greater 
readiness of the subsequent nonradical leader- 
ship to experiment with ideas and programs 
not traditional to the mainstream of the 
older labor movement.” 
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The next treatise, “The Significance of 
the Wagner Act,” deals with the act and 
its effect on the expansion of organized 
labor. It also discusses some of the un- 
foreseen consequences of the Wagner Act. 
Concluding his analysis, R. W. Fleming 
states: “The year 1957 finds a well estab- 
lished, financially sound, publicly accepted 
labor movement. The considerations which 
influenced legislators in 1935, both pro and 
con, have now largely disappeared. Per- 
haps that in itself is the greatest measure 
of the influence which the Act has had.” 


The pressures that influenced govern- 
ment action in labor relations is discussed 
in “New Deal Sensitivity to Labor Inter- 
ests.” It is noteworthy that Murray Edel- 
man here indicates that labor organizations 
were relatively unimportant pressure sources 
in regard to policy decisions. 


The sixth essay, “Organized Labor and 
Protective Labor Legislation,” by Eliza- 
beth Brandeis, and the seventh, “Organized 
Labor and Social Security,” by Edwin E. 
Witte, expand the topic of unions and 
pressures. It is noted that after 1939, how- 
ever, the unions exhibited a growing interest 
and influence in the areas of protective 
labor legislation and social security legis- 
lation. 


The eighth study delves into the change 
in labor-management policies. Here, in 
“Industrial Management's Policies Toward 
Unionism,” Richard C. Wilcock states that 
management itself positively influenced the 
character of labor relations. 


“Collective Bargaining Developments,” by 
Doris E. Pullman and L. Reed Tripp, ex- 
amining the New Deal's positive role of 
government, finds that while this may have 
been necessary to the expansion of bargain- 
ing which took place, its “legacy . . . in- 
cluded much legalism that is in many ways 
strange to the industrial relations climate. 
If collective bargaining rests upon agree- 
ment between the parties and mutually 
acceptable accommodation, a review of de- 
velopments in the 1930’s must question the 
extent to which voluntary agreements can 
be forced by government and what char- 
acteristics accompany such compulsion 
As proponents of democracy 
the world seek the appropriate role of gov- 
ernment in industrial relations, the Ameri- 
can experience of the 1930's warrants careful 
and penetrating consideration.” 


throughout 


The last of these essays, “Labor and the 
New Deal in Historical Perspective,” by 
Selig Perlman, seeks to put the New Deal 
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era into the perspective of the entire history 
of labor in the United States. He points out 
that while the “New Deal literally opened 
to unionism the doors to the heretofore 
barred mass production industries,” in the 
labor program as such “no startling change 
has emerged.” He further notes: 


“While neither AFL nor CIO is willing 
to surrender the right of scrutiny of any 
managerial area, since it might possibly 
affect the job control and, therefore, war- 
rant the demand of the right of codetermi- 
nation, neither even questions the necessity 
of the basic management ‘mandate’ being 
derived independently of government or 
labor. 

“It is this which marks off the American 
labor movement from most other national 
movements; it is a labor movement uphold- 
ing capitalism, not only in practice, but in 
principle as well.” 


Pensions and Profit Sharing 


Pension and Profit-Sharing Plans and 
Clauses. Commerce Clearing House, Inc., 
4025 West Peterson Avenue, Chicago 46, 
Illinois. 1958. 459 pages. $9. 


This second printing of the indexed pen- 
sion and profit-sharing guide published by 
Commerce Clearing House holds the same 
variety of pertinent ideas and methods as 
the first. Twenty complete employee bene- 
fit plans with over 300 use-tested clauses 
are included to present invaluable material 
for everyone concerned with this field. 


Added in this second printing is an ap- 
pendix which presents the Medical Associ- 
ation Pension Plan, more familiarly known 
as the Kintner plan. A group of Montana 
doctors who operated a clinic adopted the 
articles of the association and the pension 
plan which are reproduced in this appendix. 


Maritime Labor Relations 


Industrial Relations in the West Coast Mari- 
time Industry. Betty V. H. Schneider. Insti- 
tute of Industrial Relations, University of 
California, 201 California Hall, Berkeley 4, 
California. 1958. 83 pages. 50¢. 


Eleventh in a series of monographs which 
the Institute of Industrial Relations is 
publishing on collective bargaining on the 
Pacific Coast, this booklet gives a compre- 
hensive history of labor-management relations 
in the highly dramatic and feud-ridden 
Pacific Coast maritime industry. Here we 
view the strife between the seamen and 
their employers and the bitter quarrels 
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among the rival unions. The improvement 
of working conditions in the maritime indus- 
try is shown to have been at the mercy of 
economic conditions, unfair labor practices 
and the brutality of life at sea. The author 
brings her work to a more calm ending by 
describing the recent unity movements and 
the comparative calm which have pervaded 
this industry within the past few years. 
All in all, the work is an interesting and 
informative insight into one of the most 
conflict-ridden labor-management realms in 
the United States. 


Profit-Sharing Fact Book 


The Investment and Administration of 
Profit Sharing Trust Funds. J. J. Jehring. 
Profit Sharing Research Foundation, 1718 
Sherman Avenue, Evanston, Illinois. 1957. 
152 pages. $3.50. 

This author’s last-chapter assertion would 
seem better placed at the front of his book: 
“No profit sharing plan will successfully 
fulfill its objectives if the employees for 
whom it is intended do not sufficiently 
understand or appreciate how it works and 
what it can mean to them.” He also re- 
minds that a “plan designed today may or 
may not meet tomorrow’s needs.” 


Both of these warnings are connected 
with his discussion of professional consu!t- 
ants and their role in profit-sharing’s opera- 
tional considerations. But the statements 
seem generally important at this time, when 
profit-sharing trusts are becoming so num- 
erous and are increasing so in size, 


No matter what the pros and cons with 
regard to various aspects of this American 
industrial phenomenon, it seems to be with 
us to stay. Conceding this, it would appear 
that the work of organizations like the 
Profit Sharing Research Foundation will be 
a boon to administrators of existing trusts 
as well as to those faced with laying ground- 
work for such plans where’ none have 
previously existed. There can be no doubt 
about the tremendous job done by Mr. 
Jehring, director of the foundation, in com- 
piling and summarizing material submitted 
by more than 200 contributors to this study. 


The fact book offers an over-all picture 
replete with statistics. General divisions re- 
port separately on companies with 5,000 or 
more employees; from 1,500 to 5,000 em- 
ployees; from 500 to 1,500 employees; from 
100 to 500 employees; and 100 or fewer em- ° 
ployees. Besides this “personalized service,” 
the author also provides a division titled 
“Trust Funds in Companies of All Sizes 
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with Limited Plans.” In this group there 
are no plans with 100 or fewer employees 
reported on; otherwise, they are “scattered 
as to company size.” 


Also studied in view of the investment 
problem are investment counsel, insurance 
investments, mutual funds, pooled invest- 
ment trust funds, banks and stockbrokers. 


An appendix to the book contains two 
questionnaires. The first was sent to 714 
companies, with 208 usable returns. The 
second went out to all who had returned 
the first questionnaire. The study closes 
with a bibliography of other research vol- 
umes containing information on investment 
of profit-sharing trust funds. 


Analysis of Labor's Power 


The Economic Analysis of Labor Union 
Power. Edward H. Chamberlin. American 
Enterprise Association, Inc., 1012 14th 
Street, N. W., Washington 5, D. C. 1958. 
48 pages. $1. 

Dr. Edward H. Chamberlin, David A 
Wells Professor of Political Economy at 
Harvard University and editor of the 
Quarterly Journal of Economics, shows in his 
book that the economic power of labor in 
the United States has changed in the last 
25 years to a monopolistic control of the 
economy. 

Thus, the principal theme of Professor 
Chamberlin’s work is that the economic 
power of labor unions is dangerous to the 


public in an inflationary economy and 
should be severely limited to the point 
where labor may exert no more control 


over wages and, thus, prices. 


“To deal with a wage-push inflation by 
monetary or fiscal policies is certainly not 
to deal with causes; it is rather an attempt 
to create a counter push by squeezing busi- 
nessmen so that they will in turn squeeze 
labor. It risks economic contraction, to say 
nothing of major industrial strife. An obvi- 
ous alternative is to diminish in some meas- 
ure the degree of economic power in the 
hands of unions, so that the pressure may 
be reduced at its source.” Thus, Professor 
Chamberlin lays the blame for inflation at 
labor’s feet. Following this line of reason- 
ing, he goes on to conclude that merely 
cleaning up racketeering, improving the in- 
dividual’s say in what goes on within his 
union and placing more restrictive controls 
upon the economic power of labor are merely 
half-way measures which do not touch the 
meat of the problem connected with in- 
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dustry-wide unionism opposing a vital in- 
dustry. According to Professor Chamberlin, 
the gradual accretions of power of an en- 
trenched and often feared labor union must 
be completely wiped out, as were the 
monopolistic powers of business by the anti- 
trust laws. Therefore, “a body of law ap- 
propriate to the labor market has an import- 
ance at least equal to that which (in the 
United States) is generally taken for granted 
in the product market.” 


To back up his theory, Professor Cham- 
berlin elaborates on the following assump- 
tions: (1) Labor is not the public and, 
therefore, labor’s good cannot be equated 
with the public’s welfare. (2) Labor has 
lost its humanitarian, idealistic and moral 
standards and has become as much of a 
business proposition as any commercial 
business. (3) Labor has tended not to con- 
sider business welfare when sitting at the 
bargaining table. (4) Because of a lack of 
interest by the individual union member, 
labor unions have become almost completely 
bureaucratic in their structure with the re- 
sultant forfeiture of democratic procedures 
and ideals. (5) The real economic power 
exerted by unions, such as a union’s in- 
fluence on opportunities for employment as 
well as its influence on wages, is never fully 
recognized or analyzed by the public. 


According to the author, the main com- 
plaint seems to be that other sectors of the 
economy are suffering at the expense of 
labor unions or whoever controls these 
unions’ activities. “It seems to be a recog- 
nized result of industrial unionism that the 
incomes of the unskilled are raised more 
than those of the less numerous skilled, 
with a consequent reduction in wage differ- 
entials,” Mr. Chamberlin states. Also Pro- 
fessor Chamberlin deplores the effects of 
labor monopoly on the minorities of fixed 
wage groups, such as pensioners and insur- 
ance beneficiaries. 

Professor Chamberlin’s book presents an 
interesting but rather extreme view of the 
economic implications of modern unionism 
in the United States. 


Managers for United States 

Executives for Government. Paul T. David 
and Ross Pollock. The Brookings Institu- 
tion, 722 Jackson Place, Washington 6, D. C. 
1957. 186 pages. $1.50. 


The insufficient supply of qualified political 
executives for the executive branch of the 
federal government and the essential issues 
connected with obtaining and keeping the 
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nation’s top executive talent for the largest 
employer in the United States—our federal 
government—are the principal topics in this 
study. 


Various political, financial, prestige and 
civil service factors which affect the grave 
shortage of top executive talent are re- 
hashed with a view to finding solutions to 
the problems presented. The authors boil 
down all suggestions and new ideas on the 
problem to three alternative approaches and, 
in general, they seem to favor suggestions 
made by the Hoover Commission. These 
suggestions include a variety of modest ad- 
justments by the government, political parties 
and private employers. The authors con- 
clude that most of the proposed adjustments 
seem feasible, although they warn that most 
of the Hoover Commission proposals would 
require a considerable period of time before 
important results could become apparent. 


Vanishing Race 


Maintenance of Way Employment on U. S. 
Railroads. William Haber, John J. Carroll, 
Mark L. Kahn and Merton J. Peck. Brother- 
hood of Maintenance of Way Employes, 
12050 Woodward Avenue, Detroit 3, Mich- 
igan. 1957. 237 pages. 


Improved technology coupled with a de- 
crease in rail transportation have created a 
serious long-term and seasonal cut in em- 
ployment fer maintenance-of-way employees 
within the past decade. The Brotherhood 
of Maintenance of Way Employes handed 
their problem over to a group of economists 
for study, and the resultant analyses and 
conc’usions are presented independent of 
union sentiment in book form. 


The authors explain that the seasonal lay- 
off of employees results in a long-run tendency 
for the better workers to leave the railroad 
industry. The study ends with recom- 
mendations which the authors think may 
relieve the situation. They conclude that if 
employment and income stability for main- 
tenance-of-way employees is given sufficient 
priority at the bargaining table by the car- 
riers as well as the brotherhood, effective 
steps can be taken toward the objective of 
stable employment. 


University Reprints 


Leadership: A Frame of Reference. Rob- 
ert Tannenbaum and Fred Massarik. Reprint 
No. 68. Institute of Industrial Relations, 
University of California, Los Angeles 24, 
California. 1958. 19 pages. 
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In this study of the structure of the leader, 
leadership is defined as “interpersonal influ- 
ence, exercised in situation and directed, 
through the communication process, toward 
the attainment of a specified goal or goals.” 
Therefore leadership always involves at- 
tempts on the part of a leader to affect the 
behavior of a follower or followers in a 
given situation. 


Leadership is treated here as a function 
rather than a prescribed role of a person- 
ality. The paper defines the components of 
leadership, such as the physical arrange- 
ments in a given situation, and the person- 
ality relationship of the leader to the followers 
in that given situation, 

This study gives an interesting view of 
the reasons behind an effective or ineffec- 
tive leader in not only the business situ- 
ation but other relationships as well. 


Some Procedural Problems in Arbitration. 
Benjamin Aaron. Reprint No. 67. Insti- 
tute of Industrial Relations, University of 
California, Los Angeles 24, California. 1957. 
16 pages. 


This short paper was written to con- 
tribute to the general practitioner’s under- 
standing of the manner in which procedure 
is made to effectuate the arbitration proc- 
ess. The author states that the underlying 
thesis of his article “is that arbitration is 
an integral part of the system of industrial 
self-government established through collec- 
tive bargaining, and that its purposes are 
to adjudicate unresolved grievances in ac- 
cordance with the rule of law established 
by the collective agreement, to educate the 
parties as to their rights and responsibilities 
under the agreement, and to provide the basis 
for the continued growth and improvement 
of the collective bargaining relationship.” 


ARTICLES 


Is Management Creating a Class Society? 
. . . While generally treating individual 
employees as human beings, businessmen 
think of labor in general as an abstraction. 
Exampies of their confused thinking: giving 
labor little or no credit for increasing the 
nation’s productivity, putting the whole 
blame for inflation on the unions and seek- 
ing favors for themselves while at the same 
time protesting the government’s efforts to 
help labor. 

Benjamin M. Selekman, professor of la- 
bor relations, Harvard Business School, in 
his article “Is Management Creating a Class 
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Society?” which appears in the January- 
February, 1956 Harvard Business Review, 
points out that if this tendency continues, 
we may end up with a class alignment in 
American industry. 


While hierarchical structures are inherent 
in community life, they need give us little 
concern because they constitute an ap- 
proved ladder which makes it possible for 
individuals to rise to positions which carry 
material rewards as well as prestige. What 
should concern us is the kind of class so- 
ciety Karl Marx envisioned—a division in 
industry creating an elite which looks down 
on those who do the daily work. 

Since no individual ever thinks of his own 
wage or salary in terms of its impact on 
inflation or deflation, foregoing wage in- 
creases will have to be the result of a moral 
crusade initiated by those at the very top 
of the economic scale. In the final analysis, 
private enterprise must find moral justifica- 
tion to be acceptable to the community. It 
is exceedingly important that business ex- 
ecutives forego seeking favors for them- 
selves at the expense of others, re-examine 
their attitudes on strategic economic and 
political issues, and share the power which 
originates in them with labor to avoid the 
appearance of sponsoring double standards 
and an atmosphere of divisiveness. 


Arbitrator’s Tools . . . The influence 
of arbitrators is great since managements 
and unions are becoming aware that nearly 
every decision they make within the field 
covered by their agreement is potentially 
subject to arbitration if the other party 
should challenge it as a misapplication of 
the contract. 


In his article “Compromise and Principle 
in the Decisions of Labor Arbitrators,” 
which appears in the January, 1958 Chicago 
Bar Record, Spencer D. Pollard discusses 
the tools which arbitrators use in arriving 
at a decision. 

One of the arbitrational tools 1s compro- 
mise; however, Mr. Pollard calls it danger- 
ous because (1) it so easily leads to having 
one’s decisions upset by a court, (2) the 
fear of a compromise may scare people 
away from arbitration when they need it 
and (3) compromise encourages inflated 
claims and extreme demands. 

With compromise ruled out, the duty of 
an arbitrator is to find the right principle 
for settling a case. The guiding principle 
summarized by Mr. Pollard is that the 
arbitrator should decide in favor of those 
actions which, if carried on by everyone in 
similar circumstances would, in his judg- 
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ment, make for better relations between 
employer and employee. Conversely, an 
arbitrator should rule against those actions 
which, if practiced by everyone in similar 
circumstances, he sees would work mischief 
in this field. 


Organizational Picketing . . . The highly 
controversial type of “organizational pick- 
eting,” that is, picketing by a trade union 
which does not represent any of the em- 
ployer’s employees, and whose purpose is 
to persuade the employees to joint the 
union, has grown increasingly important in 
union organizing campaigns. 


However, according to a recent article 
which discusses a United States Supreme 
Court case, organizational picketing is a 
dead device in most states. Teamsters v. 
Vogt, 354 U. S. 284 (1957), placed the typical 
organizational picketing case squarely be- 
fore the Supreme Court. It arose under a 
Wisconsin statute that prohibits all pick- 
eting unless a majority of the employees 
have selected the union as bargaining agent. 
The union was unsuccessful in soliciting 
membership. No secret ballot election was 
held, and no express demands were made 
on the employer. Thereafter, the employees 
picketed. 


The United States Supreme Court upheld 
the state court’s injunction and held pick- 
eting to be fully subject to the right of the 
states to balance the social interests be- 
tween employers and unions, provided that 
the states’ policies are rational. The Su- 
preme Court conveniently side-stepped passing 
on the validity of the Wisconsin statute by 
holding that a state may constitutionally 
enjoin picketing which has the effect of 
coercing the employer to coerce his em- 
ployees. 

Tim L. Bormnstein’s article, “Organiza- 
tional Picketing,” in the Fall, 1957 Kentucky 
Law Journal, discusses the inadequacies of 
the Vogt decision.and points out that the 
“coercion doctrine,” which the United States 
Supreme Court advanced, that is, the theory 
that picketing coerces the employer to 
coerce his employees to join the union 
against their will, is too glib and is often 
factually unsound. 


Mr. Bornstein believes that as under 
federal law, a more rational, regulatory 
balance might be drawn by permitting or- 
ganizational picketing for a reasonable time 
before a secret ballot election is conducted, 
and if the employer refuses to agree to a 
secret election, such refusal should be viewed 
as bad faith sufficient to deny the extra- 
ordinary writ of injunction. 
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Rank and File 


News of Work 
and Working People 


Meetings of Labor Men 


Sugzestion Plans Association.—The sixth 
annual conference of the association will be 
held April 14 at the Hollywood Rooseveit 
Hotel in Hollywood, California. For in- 
formation write W. L. Patterson, Chairman, 
c/o Kwikset Locks, 516 East Santa Ana 
Street, Anaheim, California. 


California Personnel Management Asso- 
ciation.—The association will hold its Thirty- 
ninth Annual Pacific Coast Management 
Conference April 15-16 at the Claremont 
Hotel in Berkeley, California. Write CPMA, 
Fifth Floor, Farm Credit Building, Berkeley 
4, California. 


University of Minnesota.—The Sixteenth 
Annual Upper Midwest Industrial Relations 
Conference will be held April 17-18 at the 
Hotel Leamington in Minneapolis. The 
conference is sponsored by the Twin City 
Chapter of the Society for the Advance- 
ment of Management, in cooperation with 
the Industrial Relations Center of the Uni- 
versity of Minnesota. The topic will be 
“Motivation—The Key to Productivity?” 
Solomon Barkin, research director of the 
Textile Workers Union of America, will be 
among the seven prominent speakers. Cost 
of the conference is $35. 


University of Tennessee.—The Twenty- 
first Annual Tennessee Industrial Personnel 
Conference will be held at the Andrew 
Johnson Hotel in Knoxville, April 24-25. 
Write Roy F. Center, Jr., Co-ordinator of 
Conferences, 101 Perkins Hall, University 
of Tennessee,. Knoxville. 


Union-Industries Show.—The twentieth 
anniversary of the AFL-CIO Union-Indus- 
tries Show will be held April 25-30 at the 
Music Hall in Cincinnati, Ohio, where the 
show first opened two decades ago. Sponsor 
of the show, the Union Label & Service 
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Trades Department of the AFL-CIO, has 
announced that display space has been sold 
out since February. Included will be an 
exhibit by the American Bakery and Con- 
fectionery Workers Union (ABC), the AFL- 
CIO's new bakery international. 


Society for the Advancement of Manage- 
ment.—The Thirteenth Management En- 
gineering Conference will be held April 24 
and 25 at the Hotel Statler in New York. 
For information, write to the society at 
74 Fifth Avenue, New York 11, New York. 


Industrial Medicine and Surgery.—The 
Industrial Health Conference will be held 
April 19-25 at the Convention Hall in Atlan- 
tic City, New Jersey. For reservations, con- 
tact Mrs. Tula S. Brocard, Publicity Chairman, 
300 Independence Avenue, S. W., Washing- 
ton 25, D. C. 


Illinois Manufacturers’ Association.—The 
association will present an Industrial Rela- 
tions Clinic on April 9 at the LaSalle Hotel 
in Chicago. It will offer “a new approach 
to problems in the field of personne! and 
industrial relations,” in addition to informa- 
tion on Illinois labor laws and handling 
labor disputes before they start. Included 
in the speakers will be Lyman C. Conger, 
chairman of the Kohler Company’s manage- 
ment committee. 


Ohio AFL-CIO.—Separate conventions 
of the Ohio State Federation of Labor and 
the Ohio CIO Council will be held in Cleve- 
land beginning May 5. The subject under 
discussion in both meetings will be approval 
of the merger agreement between the two 
bodies, forming the Ohio AFL-CIO. The 
joint convention will be held May 7, also 
in Cleveland. 


AFL-CIO.—The general board of the 
AFL-CIO, comprising presidents or prin- 
cipal officers of all international unions, plus 
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members of the executive council, will meet 
April 28 in Washington, D. C., to discuss 
legislative issues in the Congress. Immedi- 
ately following this conference, the executive 
council will open a meeting beginning April 
29 and continuing for four days. 

The Industrial Union Department will 
sponsor a Collective Bargaining Conference 
on April 22 in the South American Room 
of the Statler Hotel in Washington, D. C. 
The subject will be “Automation and Major 
Technological Change.” 


Labor Racketeering 
in New York State 


David L. Benetar warns that labor rack- 
eteering will continue to flourish unless 
the legislaiure revises the labor law to 
conform with federal statutes. 


In a statement recently prepared for de- 
livery before New York’s joint legislative 
committee on industrial and labor condi- 
tions, David L. Benetar—member of the 
New York Chamber of Commerce com- 
mittee on labor relations—sounded a strong 
warning that labor racketeering will con- 
tinue to flourish in New York State unless 
the legislature makes widespread revisions, 
to bring its labor law into conformity with 
federal statutes. Citing the present state 
law as “hopelessly outdated,” Mr. Benetar 
also cautioned that without such a modern- 
ization program, the state labor relations 
board will steadily wane in value as a regu- 
latory body and diminish in importance in 
the labor relations field. 

He said: 

“New York’s twenty-year-old labor law 
lacks essential elements for the protection 
of the public against unwarranted disrup- 
tion of needed services; for the protection 
of employees against union racketeering 
and coercion; and for the protection of em- 
ployers against abuses of power by unions. 
These statutory deficiencies represent a 
failure by the State of New York to keep 
its labor law abreast of the times. This 
legislative lag has contributed to keeping 
the effective scope of the New York Act 
confined within a_ strictly circumscribed 
area and has exposed the New York State 
Labor Law to an ever-increasing number 
of jurisdictional challenges. Thus, the sig- 
nificance of the law and the prestige of the 
Board which it created have both suffered. 
This unfortunate situation has come about 
in this way: 

“The National Labor Relations Board, 
for budgetary and other reasons, has for 
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some time not exercised jurisdiction over 
all the employers who legally come within 
its reach. For several years the New York 
State Labor Relations Board asserted the 
right to exercise jurisdiction over any firm 
located in this State—even though engaged 
in interstate commerce or in operations af- 
fecting interstate commerce—if the National 
Board chose not to exercise its jurisdiction. 
In March, 1957, the United States Supreme 
Court rejected this assertion of power by 
its decisions in Guss v. Utah Labor Rela- 
tions Board {32 Lapor Cases § 70,563], 353 
U. S. 1, 1 L. Ed. 2d 601; Amalgamated Meat 
Cutters and Butchers Workmen of North 
America, Local No. 427, AFL, et al. v. Fair- 
lawn Meats, Inc. [32 Laspor Cases § 70,564], 
353 U. S. 20, 1 L. Ed. 2d 613; San Diego 
Building Trades Council, et al. v. Garmon [32 
Lapor Cases § 70,565], 353 U. S. 26, 1 L. Ed. 
2d 618. These cases squarely held that the 
states could not regulate firms which come 
within the scope of the Federal Labor Law, 
even though the Federal agency entrusted 
with the enforcement of that law saw fit 
not to regulate those firms. The Supreme 
Court decisions also made it clear that the 
only way open for a state to acquire 
the right to step in and regulate’ where the 
National Labor Relations Board would not 
do so is by a cession agreement from the 


National Board. Such agreements can be 
granted, however, only where the state 


statute governing the cases to which the 
cession applies is consistent in terms and 
interpretation with the corresponding sec- 
tion of the Federal Law (Section 10-a 
Labor-Management Relations Act, 1947). 
[In this issue of the Journar, Alfred W. 
Blumrosen discusses the misinterpretation 
of Section 10(a). See page 265.] 

“So long as the New York State law 
remains in its present form no effective or 
worth-while arrangement can be 
made or expected. This means that New 
York State and its labor board will be con- 
fined to regulation of that steadily dwindling 
group of employers who are engaged in 
intrastate commerce and whose operations 
are so highly localized that they do not 
affect interstate commerce. Many border- 
line cases leave room for argument as to 
which firms fall within this narrow area.” 


Mr. Benetar found 
the jurisdiction of the State Board are 
being made in increasing numbers. Al- 
ready the State Board has found itself to 
be without jurisdiction over two franchised 
automobile dealers (Gallub Motors and Island 
Automobile Sales), a local newspaper pub- 
lishing company (Crowley Publishing Cor- 
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cession 


that “challenges to 
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poration) and a food specialty shop, part of 
a multi-state chain (B/G Foods, Inc.). 
Trial examiners of the Board have recom- 
mended that it find itself without jurisdic- 
tion over a restaurant (Matter of Stork 
Restaurant, Inc., Case Nos. SU-27989 and 
28067, Report dated January 13, 1958) and 
over a taxicab company (Matter of Terminal 
System, Inc., Case No. SU-26939, Report dated 
January 15, 1958). The future of the New 
York State Labor Relations Board under the 
present law can be predicted as one of steadily 
waning value as a regulatory agency and of 
steadily diminishing importance in the field of 
labor relations. 


“It has been proposed in Congress that 
the no-man’s land in which are located all 
firms over which the National Board will 
not act and over which the state boards may 
not act be eliminated by enactment of a 
law authorizing state agencies to act where 
the National Board does not do so. But 
the inadequacy of New York’s law to meet 
present day conditions in the labor relations 
field makes it imperative that the law be 
brought up-to-date defore additional employees 
and additional employers are brought under its 
coverage. 


“The New York law urgently needs funda- 
mental overhauling before it can become 
adequate to serve as a regulatory instru- 
ment of current labor relations. When this 
much needed modernization of our state law 
is accomplished, New York will not have 
to depend on the uncertainty of additional 
Federal legislation to permit its resumption 
of an important role in regulating labor- 
management relations. The amendment of 
the New York law will automatically open 
the door to cession agreements between the 
National and State Board, which would at 
once expand the jurisdiction of the latter 
and eliminate the jurisdictional challenges 
which confront it at every turn. 


“One has but to read ‘Findings and 
Policy’ of the State Act to perceive at once 
how out of date it is. It was oriented to a 
condition in which fledgling unions needed 
statutory support for their efforts to or- 
ganize. Thus, it recognized the public in- 
terest in establishing ‘equality of bargaining 
power’ but it obviously saw regulation of 
employers’ conduct as all that was neces- 
sary to achieve this equality. The need 
for curbing abuses of union power and for 
combatting racketeering and corrupt prac- 
tices in unions, so evident today, was not 
considered a critical problem in 1937. The 
labor statute then enacted is powerless to 
meet the realities of 1958. 
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“The New York law protects employees 
against restraint and coercion by employers. 
But it does not protect them from similar 
forms of duress by unions. It provides for 
the certification of a union which the em- 
ployees want. But it lacks provision for 
decertification of a union they do not want. 


“One of the principal means used by 
those fighting racketeering unions and 
‘sweetheart’ contracts is, according to the 
testimony at the McClellan Committee 
hearings, a petition for de-authorization of 
union shop. In situations where a two or 
three-year ‘sweetheart’ contract apparently 
blocks any effort to unseat a racketeering 
union, a petition, under the Federal law, 
for an election to determine whether the 
employees wish to be bound by the union 
shop provisions of such a contract may be 
filed. This has often provided the first step 
toward freeing the employees from the 
clutches of an unwanted union. For, if 
the election establishes that no union shop 
is wanted, the employees may resign from 
the union and discontinue financial support 
of it. This is a body blow to a union which 
is interested not in representing its members 
but in preying on them. The New York 
State law contains no corresponding provi- 
sion to this portion of the Federal Act. 


“In many other respects the New York 
State law, as it stands today, is equally 
deficient. it contains no machinery for 
disposing of suits arising out of rivalry 
between unions over particular work as- 
signments. It provides no guaranty of free 
speech. It withholds from the State Labor 
Board the power to compel good faith bar- 
gaining by a union. It permits, if it does 
not encourage, use by the hoodlum in 
union official’s clothing of the most effective 
economic weapon and threat, namely, pick- 
eting by strangers to coerce a contract. 


“There is no adequate protection in New 
York against the closed union and the 
closed shop. Where a union supplying 
workers to intrastate employers chooses to 
close its membership to all save a few who 
qualify by relationship or other close ties 
to present members, it may do so. It may 
also fix initiation fees in an amount far out 
of the reach of most working men. 


“On top of all the foregoing, the same 
unions may demand and insist upon closed 
shop provisions which will give them com- 
plete control over the hiring of all new 
employees. The consequence of this per- 
missiveness has been that employees have 
had to go to the courts to seek protection 
for their right to earn a livelihood. The 


April, 1958 e Labor Law Journal 


New York law on this subject has been 
summarized in the following language: 


“ae 


New York refuses to invalidate closed 
shop contracts on the ground of monopoly, 
holding that any evil in the monopoly of 
the labor market by a labor organization ts 
a matter to be considered by the legislature, 
not by the courts. Even where the 
union refuses to admit workers into mem- 
bership, New York will not compel such 
union to permit non-union men to be em- 
ployed where there is a closed shop agree- 
ment. This is based on the theory that the 
right of a worker to freely engage in his 
lawful calling is limited by the right of 
labor organizations to unionize for a lawful 
end where the means employed are lawful. 
As a result, a worker who had been given 
a permit to work, was dismissed from his 
employment when his application for mem- 
bership was rejected and his permit taken 
away after the union admitted other mem- 
bers.’ * (Italics supplied.) 

“Emboldened by what it considered to be 
complete freedom from all restrictions as 
far as closed shop and closed union were 
concerned, one union went so far as to sign 
a closed shop contract and then to refuse 
union membership to applicants who were 
in the employ of the company at the time 
the contract was made. The effect of this 
action, if unchecked, would have been to 
require membership in the union as a con- 
dition of a worker’s continued employment 
and then to close the door of union mem- 
bership against him. When presented with 
this shockingly unfair situation in Clark v. 
Curtis [13 Laspor Cases § 64,206], 273 App. 
Div. 797, aff'd 297 N. Y. 1014 (1948), the 
courts held sufficient a complaint, brought 
by the debarred employees, which sought 
in the alternative to compel the defendant 
union to accept them as members or to 
enjoin enforcement of the closed shop 
agreement. 

“While the courts have felt free to deal 
with so aggravated a case of abuse as that 
just discussed, they have been loath to in- 
terfere in any situation falling short of that 
in the Curtis case. It is still the law of 
New York that the closed shop is legal. 
And employees seeking membership in a 
union, as a preliminary to applying for 
work in a closed shop, may still be re- 
jected by the union for cause or without 
cause (Murphy, et al. v. Higgins, 12 N. Y. S. 
2d 913, aff'd 260 App. Div. 854 (1940)). 


“The foregoing are merely illustrative of 
the numerous respects in which the New 


York law needs revamping. There is 
hardly a section of the present statute 
which would not benefit from amendment. 
As a guide to the deliberations of this 
Committee, we [the New York Chamber 
of Commerce] outline below the amend- 
ments which we recommend for adoption: 


“1. ‘Findings and Policy’ should be 
modernized. 

“2. Eliminate supervisors from coverage 
of Act so as to avoid the conflict arising 
from dual loyalties to an employer and to 
a union. 

“3. Set up separate and independent Gen- 
eral Counsel, and provide statutory separa- 
tion between the investigatory and prosecuting 
functions of the Board, on the one hand, 
and its judicial functions, on the other. 

“4. Enunciate the right of employees to 

refrain from collective activities as well as 
to engage in them. 
5. Eliminate closed shop and hiring hall, 
and limit obligation under union security 
clause to paying dues and uniform initiation 
fee. 

“6. Declare as union unfair labor practices: 


“ 


“ 


a. Restraint or coercion of employees 
in their rights under the Act. 

“b. Enforcement of illegal union security 
measures. 

“c. Refusal to bargain. 

“d. To require excessive initiation fees. 

“e. Featherbedding demands. 

“7. Guarantee right of free speech. 

“8. Define duty to bargain in good faith 
and provide for reasonable notice to other 
party and Mediation Board before terminat- 
ing contract or striking. 

“G. Amend rules governing proper bar- 
gaining units to exclude guards and profes- 
sional employees from units which include 
production employees. 

“10. Provide for decertification proceed- 
ings by employees and proceedings to de- 
authorize a union security arrangement. 

“11. Place employer petitions for election 
on the same footing as union petitions for 
election. 

“12. Prohibit more than one election in 
a year. Also correct New York’s present 
highly unfair rule which prohibits even 
permanent replacements of economic strikers 
from voting, and provide rules governing 
eligibility or non-eligibility of replaced eco- 
nomic strikers. 

“13. Provide for non-Communist 
davits for union officials. 


afh- 


* David J. Weinblatt, ‘‘The Closed Shop 
Coupled with the Closed Union,’’ 5 New York 


Rank and File 


University Intramural Law Review 43-57 (No- 
vember, 1949). 
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“14. Provide for filing of financial state 
ments by unions. 

“15. Provide statute of limitations for un- 
fair labor practices. 

“16. Empower Board to arbitrate juris- 
dictional disputes and empower parties to 
obtain injunctions against strikes or picket- 
ing occurring in such disputes. 

“17. Empower Board to apply for tempo- 
rary injunction against either an employer 
or a union after complaint of unfair labor 
practice is issued. 


“The State of New York has prided itself 
on its forward-looking and progressive state 
laws—and justly so. But in the highly 
sensitive field of labor relations it has fallen 
behind. It has been guilty of a statutory 
lapse which does widespread injustice be- 
cause every portion of the State’s population 
in one way or another is vitally affected by 
labor-management problems. The conduct 
of a complete study of the present State 
law and the recommendation of the mani- 
fold changes which are needed in it present 
this Committee with an unusual opportunity 
for public service. The conduct of such a 
study and the recommendation of such 
changes would be at the head of the list of 
this Committee’s accomplishments. It is 
no longer an open question whether it is 
politic to amend the State Labor Law. In- 
action in this field, where decisive action is 
so badly needed, can neither be politically 
nor socially justified.” 


Money and the Unions 


The figures brought out by recent sur- 
veys of the wealth of today's unions 
have stimulated reopening of the 
antitrust question. 


That the labor union today is “big business” 
monetarily was re-emphasized recently when 
results of the latest survey of union revenue 
and membership were announced by the 
National Industrial Conference Board. The 
board’s previous study, conducted two years 
ago, proved to be $162 million poorer than 
the recent one. 

Income from dues among labor unions 
having headquarters in the United States 
amounts to an estimated $620 million per 
year, and the declared membership of the 
191 unions surveyed totals approximately 
18,350,000—an increase of nearly 1 million 
in the last two years. Of this number, ap- 
proximately 17 million belong to AFL-CIO- 
affiliated unions. National and international 
unions which gain their revenue by per- 
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capita taxes on members in their locals 
experienced a $25 million boost in income 
between 1955 and 1957, and almost 25 per 
cent of all the unions studied have raised 
their dues since 1955. 

An interesting item revealed by the 
NICB’s survey was the fact that the union 
locals retain the major part of their mem- 
bers’ dues money. Of approximately $620 
million collected each year, the locals keep 
about $366 million, or 59 per cent. The rest 
goes to the internationals. 

Other sources have also gauged organ- 
ized labor’s wealth. Statements made this 
past December by Senator Carl T. Curtis 
of Nebraska, a member of the McClellan 
subcommittee, indicated that the combined 
totals of union pension and welfare funds 
amounted to an estimated $25 billion to $30 
billion, and an annual income into these 
funds of approximately $5 billion. One 
un‘on alone—the International Lady Gar- 
ment Workers—has 400,000 members and 
investments and property totaling around 
$300 million. 


New NLRB Associate 
General Counsel 


Jerome D. Fentor, General Counsel, 
has announced the appointment of 
John A. Penello as associate. 


In “recognition of over 20 years of out- 
standing and dedicated public service,” 
John A. Penello has been named Associate 
General Counsel in charge of the Division 
of Operations of the NLRB. 

Previous to his appointment, Mr. Penello 
had been regional director of the NLRB 
Baltimore regional office for ten years; and 
before that, he was regional director of 
the Minneapolis office. 


What It Costs to Hire 


Recent survey reveals figures on em- 
ployment. 


According to a survey conducted by the 
American Management Association and re- 
ported in a newsletter published by Indus- 
trial Psychology, Inc., the best sources of 
job applicants are also the least expensive. 
With less effective sources costing a firm 
up to $136, newspaper advertising averages 
$107; employment agencies, $92; and em- 
ployee referrals, $85. 

Once hired, however, investment in em- 
ployees at the clerical and factory levels 
runs to a startling $500. 


April, 1958 @ Labor Law Journal 
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In Future Issues .. . 


ao, Funds. The audit of union welfare funds 
by independent certified public accountants is assuming in- ® 
creasing significance. This significance stems from the fact 
that the federal government wants to know more about union 2 
welfare funds. The state government seeks financial informa- Mail Today for This Handy 
tion, and the union members themselves are becoming increas- New Guide to 
ingly sensitive to the criticism that they lack adequate knowledge 
of the financial operations of their welfare funds. The account- Labor Law 
ant is vitally concerned with the plan’s compliance with all 
federal and state regulations. He must also be aware of the 
desires of labor and its new financial policies. We found 


this article for you in an accountants’ technical journal, and we : 
think you would like to know what an accountant has to say . j | | | | | | | | | | | | | | | | | | | | | 


about adequate reporting for the government and for labor. 
The article discusses an auditor’s report which will enable the 
trustee to readily understand the operations of the fund and 
catch abuses if they exist. It also discusses the relationship 
with insurance carriers, contributions from employers, invest- 
ments, premium payments, benefit claims and other expenditures. 
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Injunctions. The subject of this article is not as broad as we 
have indicated. It discusses when you can and cannot use 
injunctions to prevent strikes on railroads and airlines. It 
seems that strikes concerning minor disputes are easily pre- 
vented by injunction, but strikes concerning major disputes 
on either the railroads or the airlines are not so easily pre- 
vented by the use of injunctions. 


CoM PANY, 


ANY? 


Wage Structures. With all economic indicators turning 
down, there doesn’t seem to be much argument but that the 
economy is in some sort of recession. However, a close study 
of some of these figures, particularly those dealing with em- 
ployment and unemployment, doesn’t justify some of the alarm- 
ist views which are being put into circulation. But more to 
the point, here is an article which discusses wage structure 
in a period of recession. It is timely because the wage issue 
ranks high on the negotiator’s calendar. The question usually 
is not whether there will be an increase, but how much the 
increase will be. 
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